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(July 1, 1975-September 30, 1976) 


ABSENCES 
Leaves of absence. (See LEAVES OF ABSENCE) 


ACCOUNTABLE OFFICERS 
Certifying officers. (See CERTIFYING OFFICERS) 


ADMINISTRATIVE DETERMINATIONS 
Erroneous 
Reliance on others effect 
In view of certifying officers’ statutory right to request and receive 
advance decision from the Comptroller General on matters of law, 
certifying officers are not “‘bound” by conclusion of law rendered by 
agency’s general counsel. 31 U.S.C. 82d___-._.__---__-------_--__-_- 


ADMINISTRATIVE ERRORS 
Correction 
Promotions 
Failure to carry out agency policy 
Supervisors of wage board employees 
Supervisor, whose salary was less than that of wage board employee 
whom he supervised, was not identified as eligible for pay adjustment. 
Since prompt identification was required by nondiscretionary agency 
regulation, noncompliance constitutes administrative error which may 
be rectified by the granting of backpay under 5 U.S.C. 5596__________ 
Leaves of absence 
Annual 
Accrual 
Maximum limitation 
Forfeiture due to administrative error. (See LEAVES OF AB- 
SENCE, Annual, Accrual, Maximum limitation, Forfeiture 
due to administrative error) 
Promotions 
Subsequent correction 
Two Bureau of Mines employees were detailed to higher grade posi- 
tions in excess of 120 days and no prior approval of extension beyond 
120 days was sought from CSC. Employees are entitled to retroactive 
temporary promotions for period beyond 120 days until details were 
terminated because Board of Appeals and Review, CSC, has interpreted 
regulations to require temporary promotions in such circumstances. 
Amplified by 55 Comp. Gen. 785 





1508 INDEX DIGEST 


ADMINISTRATIVE PROCEDURES 

Contract advertising v. negotiation 

Recommendation is made that options in questioned negotiated 
janitorial services contract, and similar outstanding janitorial services 
contracts, not be exercised and that GSA immediately commence 
study of appropriate methods and clauses for improving formal advertis- 
ing procurement method for future needs of janitorial services 

Grant of extraordinary contractual relief under Public Law 85-804— 
which has effect of making exercise of contract option viable possibility 
and leads agency to compare contract option price with prices of pro- 
posals received under RF P—does not constitute improper use of Public 
Law 85-804 authority to negotiate contract. Proscription in act is that 
extraordinary authority cannot be used to negotiate contracts for 
supplies or services which are required to be procured by formal ad- 
vertising, which is not what occurred in this case 
Contract exclusion 

Although contractual matters are statutorily exempted from rule 
making provisions of 5 U.S.C. 553, Secretary of Labor has waived 
reliance on that exemption for rule making by his Department, thereby 
necessitating Department of Labor compliance with statutory provi- 
a irre honed pe cna ctabassusutene <nupone ta<eceaana nus 


ADVERTISING 

Advertising v. negotiation 

Advertising when feasible and practicable 

Notwithstanding desired use of negotiated award method for given 
procurement or range of procurements, negotiation must be objectively 
justified in view of statutory preference (41 U.S.C. 252(c)) for formal 
advertising 

Janitorial services 

None of the exceptions to formal advertising (as set forth in 41 U.S.C. 
252(c)(1)—(15)) expressly authorizes use of negotiations only to secure 
desired level of quality of janitorial services or to obtain incentive-type 
contract. Moreover, analysis of legislative history of Federal Property 
and Administrative Services Act (40 U.S.C. 471), under which questioned 
negotiated award of services was made, shows that Congress specifically 
rejected proposal to permit negotiation to secure desired level of quality 
of supplies or services 

Since negotiating rationale employed by GSA is same as was cited in 
Nationwide Building Maintenance, Inc., 55 Comp. Gen. 693, where it 
was found that GSA had no legal basis to negotiate janitorial services 
procurements, and since award has been made, option should not be 
exercised and any future requirement for services should be formally 
advertised 

Negotiation propriety 

Conduct of negotiations with only firm considered to be in competitive 
range does not require additional D&F to support sole source award where 
procurement was negotiated pursuant to D&F justifying use of negotia- 
tion authority under FPR 1-3.210(a)(8) relating to procurement of 
studies and surveys 

Grant of extraordinary contractual relief under Public Law 85-804— 
which has effect of making exercise of contract option viable possibility 
and leads agency to compare contract option price with prices of pro- 
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ADVERTISING—Continued 

Advertising v. negotiation—Continued 

Negotiation propriety—Continued 
posals received under RF P—does not constitute improper use of Public 
Law 85-804 authority to negotiate contract. Proscription in act is that 
extraordinary authority cannot be used to negotiate contracts for 
supplies or services which are required to be procured by formal ad- 
vertising, which is not what occurred in this case 

Specifications availability 

Impossibility of drafting adequate specifications is criterion for au- 
thorizing negotiation under 10 U.S.C. 2304(a)(10); Armed Services 
Procurement Regulation 3-210.2(xiii). Where record does not show 
reasonable grounds to support conclusion of “impossibility,’’ neither 
difficulty of drafting adequate specification for radio sets nor desire for 
negotiations in order to enhance or assure offerors’ understanding of 
requirements justifies negotiation in lieu of advertised procurement. 
General Accounting Office (GAO) recommends that if Army cannot 
find other basis to authorize current ongoing negotiated procurement, 
RFP should be canceled 
Services 

Procurement 

Delivery type contract 

Use of indefinite delivery type of contract to procure advertising 
services is not improper since applicable regulations provide only that 
agencies may use basic ordering agreement for obtaining advertising 
services but do not preclude use of other contractual vehicles and since 
advertising services are a ‘‘commercial item” 


AGENCY 
Overtime policies. (See REGULATIONS, Overtime policies) 
Promotion procedures. (See REGULATIONS, Promotion procedures) 


AGENTS 

Government 

Authority 

Responsibility of persons dealing with agents 

Since persons who enter contractual relationships with the Govt. 
are charged with responsibility of accurately ascertaining extent of a 
limited agent’s authority, Govt. is not bound by damage clause signed by 
employee beyond scope of his authority 

Government liability for negligent or erroneous acts 

Fact that bidder alleges it was told by procuring agency personnel 
to include cover letter with bid which conditioned bid upon possession 
of local license, resulting in rejection of bid, does not alter nonrespon- 
siveness of bid as Govt. is not responsible for negligence of employee 
absent specific statutory provision 
Of private parties 

Authority 

Contracts 
Bid bond 

Evidence required to establish authority of particular person to bind 
corporation is for determination of contracting officer, and record 
provides no basis for concluding that contracting officer incorrectly 
determined that agent was authorized to sign bid bond 
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AGRICULTURE DEPARTMENT 
Domestic food programs 
Authority to continue 
Continuing resolution 
Appropriation of funds in continuing resolution for fiscal year 1976 
for domestic food programs established under National School Lunch 
Act and Child Nutrition Act confers upon Dept. of Agriculture necessary 
authority to continue such programs until termination of continuing 
resolution, notwithstanding expiration of funding authorization in 
Sines Danton ON Dems. So, Bere... a ne 
Employees 
Experts and consultants 
Compensation 
In excess of Classification Act rates 
Decision 55 Comp. Gen. 567, applicable to experts and consultants 
hired by Department of Agriculture pursuant to delegated authority 
under section 626(a) of Public Law 87-195, as amended, limits pay rates 
for such personnel to $100 per diem since that is maximum amount 
authorized by section 626(a). As no applicable law similarly limits pay 
rates of experts and consultants hired as authorized in 5 U.S.C. 3109 
(1970) by virtue of section 702 of Public Law 94-212, general rule of 
section 3109 governs pay rates for such personnel and they may be 
compensated at rates not in excess of $145.36, currently the per diem 
equivalent of the top step of GS-15 
Forest Service 
Cooperative agreements 
Educational institutions 
Income from bequest 
Forest Products Laboratory, Department of Agriculture, has authority 
to accept bequest from private citizen only for purpose of establishing 
and operating forestry research facilities. It may not enter into coopera- 
tive agreement with University of Wisconsin Foundation to invest 
proceeds of bequest and to use income for fellowships, scholarships, 
special seminars and symposia since agency may not do indirectly what 
it cannot do directly 
Proposed cooperative agreement provision which would permit 
recipient of funds to use funds for unspecified purposes in future at its own 
option is not proper. Appropriated funds may be used only for purposes 
for which appropriated. Proposed provision does not limit future use of 
funds to authorized purposes only 
National forest permittees 
Department of Agriculture (Agriculture) may, pursuant to section 5 
of Granger-Thye Act, enter into cooperative agreements with National 
Forest permittees whereby Agriculture maintains and operates waste 
disposal systems, permittees pay Agriculture their pro rata share of 
expenses for this operation and maintenance, and Agriculture deposits 
payments in cooperative trust accounts 
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AIRCRAFT 
Acquisition by purchase or transfer 

For use by grantees 

Acquisition by agencies of aircraft and passenger motor vehicles by 
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically 
authorized by appropriation act or other law, and this prohibition 
applies to acquisition by transfer by Law Enforcement Assistance Admin. 
of aircraft or passenger motor vehicles for use by grantees in their regular 
law enforcement functions because agency obtains custody and accounta- 
bility and exception would reduce congressional control over aircraft and 
vehicles. See 44 Comp. Gen. 117 
Carriers 

Bills of lading 

Notice requirements 
Bills of lading v. tariffs 

Claim against air carrier for damage to shipment moved on Govt. 
bill of lading is not subject to notice requirements of governing air tariff 
because use of Govt. bill of lading—which in Condition 7 contains waiver 
of usual notice requirements—is required by air tariff and creates am- 
biguity over applicability of notice requirements which is resolved in 
favor of shipper 

Foreign 

Use prohibited 
Availability of American carriers 

HEW employee may use foreign flag air carriers during travel while 
performing temporary duty because the use of one such carrier saved 
more than 12 hours from origin airport to destination airport than use of 
American flag air carrier, and use of other such carrier is essential to 
accomplish the Dept.’s mission, which would render American flag air 
carriers “unavailable” under § 5 of International Air Transportation Fair 
Competitive Practices Act of 1974, Pub. L. 93-623, 88 Stat. 2104 (49 
U.S.C. 1517) 

Consistent with the Fly America Guidelines, traveler should use cer- 
tificated service available at point of origin to furthest practicable inter- 
change point on a usually traveled route. Where origin or interchange 
point of such route is not serviced by a certificated carrier, noncertificated 
service should be used to the nearest practicable interchange point to 
connect with certificated service. Travelers will not be held accountable 
for nonsubstantial differences in distances between points serviced by 
certificated carriers. The foregoing principles are not controlling where 
their application results in use of noncertificated service for actual travel 
between the United States and another continent 

Property damage, loss, etc. 

Liability of carrier 
Burden of proof 

Air carrier is liable for damages sustained to shipment of Govt. 
property notwithstanding contention of improper packing, since appli- 
cable tariff filed with CAB provides that acceptance of shipment con- 
stitutes prima facie evidence of proper packing and puts burden of proof 
on carrier to show absence of negligence. Issue of liability is determinable 
under provisions of tariff; common law rules and presumptions apply 
only when not in conflict with tariff 
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AIR FORCE 

Exhibit loaned by NASA to TAW 

Insurance premiums 

Under long-standing policy of the Government that it is self-insurer 
and will not purchase commercial insurance against loss or damage to its 
own property, insurance should not have been purchased on a NASA 
exhibit loaned to a unit of the Air Force for display purposes. However, 
since self-insurance principle is one of policy rather than positive law 
and instant insurance coverage was issued in good faith, premium may 


Members 
Dependents. (See MILITARY PERSONNEL, Dependents) 


ALASKA 
Alaska Railroad. (See ALASKA RAILROAD) 
Employees 
Renewal agreement travel 
Dependents 
Alternate locations 
When dependents of employee are not permitted to accompany him 
to post of duty outside continental U.S.., or in Hawaii or Alaska, and 
are transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and em- 
ployee’s place of actual residence at time of appointment or transfer to 
post of duty 
Travel expenses 
Notwithstanding Federal Travel Regulations (FPMR 101-7) para. 
1-7.5, round-trip travel expenses of employee incident to vacation leave 
may be paid pursuant to FTR para. 2-1.5h(2)(b) because leave pro- 
visions of former paragraph, dealing with interruptions of official travel, 
are inapplicable to overseas tour renewal agreement travel which is 
governed by latter section 
Vacation leave 
Leave-free travel time 
Employee, whose duty station is at Juneau, Alaska, must be charged 
annual leave for each day he would otherwise work and receive pay while 
on vacation leave, irrespective of when he commenced or completed 
travel, because 5 U.S.C. 6303(d), which provides leave-free travel time 
for employees whose duty station is outside the United States, does not 
apply to travel from Alaska, which is a State 
Ferry system 
Transportation of privately owned automobiles 
Incident to permanent change of station Coast Guard member’s 
privately owned vehicle was transported via Alaska State Ferry System 
from Juneau, Alaska, to Seattle, Washington. Member is entitled to 
such transportation at Govt. expense since ‘‘privately owned American 
shipping services,’’ as used in 10 U.S.C. 2634 authorizing transportation 
at Govt. expense of a privately owned motor vehicle of member of armed 
force ordered to make permanent change of station, includes State- 
owned vessels 
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ALASKA—Continued 

Hotel-motel tax 

Federal employees Page 

Cost of hotel or motel room to BIA employees on official business is 
sum of rental fee plus applicable taxes. Legal incidence of Anchorage, 
Alaska, hotel-motel rental tax is on the Federal employee when Gov- 
ernment reimburses its employees via per diem or actual expenses al- 
lowance. Constitutional exemption from State and local taxes does not 
apply when Government is not itself contractually obligated to hotel- 
motel, even though it has voluntarily assumed economic burden thereof _- 

Indian students’ housing 

When Bureau of Indian Affairs (BIA) contracts with hotel or motel 
to provide housing and subsistence to Indian students in transit, the 
Federal agency and not the beneficiary is the renter. The legal incidence 
of the hotel-motel rental tax imposed by Anchorage, Alaska, therefore, 
falls on the BIA which is constitutionally immune from State and local 
taxes. 53 Comp. Gen. 69 is modified accordingly 
Station allowances 

Military personnel. (See STATION ALLOWANCES, Military personnel, 

Excess living costs outside United States, etc.) 


ALASKA RAILROAD 
Employees 
Compensation 
Aggregate limitation 
Other than classified positions 
Amount in lieu of the cost-of-living allowance may be paid to em- 
ployees in Alaska of Federal Railroad Administration, Dept. of Trans- 


portation, whose pay is fixed administratively, since statutory provisions 
limiting such salaries to amounts not in excess of salaries of specified 
grades under General Schedule refer to basic compensation rates in 
subch. I, Ch. 53, Title 5, U.S. Code, not to allowances in Ch. 59, Title 5, 


ALLOWANCES 
Cost-of-living allowances 

Overseas employees. (See FOREIGN DIFFERENTIALS AND OVER- 

SEAS ALLOWANCES, Territorial cost-of-living allowances) 
Military personnel 

Basic allowance for quarters (BAQ). (See QUARTERS ALLOWANCE, 
Basic allowance for quarters (BAQ)) 

Dislocation allowances 
Member with dependents. (See TRANSPORTATION, Dependents, 

Military personnel, Dislocation allowance) 

Evacuation. (See FAMILY ALLOWANCES, Evacuation) 

Excess living costs outside United States, etc. (See STATION ALLOW- 
ANCES, Military personnel, Excess living costs outside United 
States, etc.) 

Family separation allowances. (See FAMILY ALLOWANCES, Separa- 
tion) 

Temporary lodgings. (See STATION ALLOWANCES, Military personnel, 
Temporary lodgings) 

Station allowances. (See STATION ALLOWANCES) 
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ANTIDEFICIENCY ACT. (See APPROPRIATIONS, Deficiencies, Antidefi- 
ciency Act) 


ANTI-KICKBACK ACT 
Coverage 
Negotiated contracts. (See CONTRACTS, Negotiation, Anti-Kickback 
Act violations) 
Subcontracts. (See CONTRACTS, Subcontracts, Anti-Kickback Act 
violations) 


APPOINTMENTS 
Absence of formal appointment 
Reimbursement for services performed 
Army officer, assigned as Executive Assistant to Ambassador-at-Large, 
retired from Army in anticipation of civilian appointment to that 
position. After retirement he continued to serve as Executive Assistant 
for 7 months before Dept. of State determined he could not be appointed. 
Claimant is de facto officer who served in good faith and without fraud. 
He may be paid reasonable value of services despite lack of appointment 
in view of fact that had compensation been paid, claimant could retain 
it under de facto rule or recovery could be waived under 5 U.S.C. 5584. 
Although he was not paid, administrative error arose when claimant in 
good faith entered on duty with understanding of Govt. obligation to 
pay for services. On reconsideration, B—181934, Oct. 7, 1974, is overruled, 
and 52 Comp. Gen. 700, amplified 
Conversion 
Continuation v. new appointment 
A renewed 30-da} exemption from reduction in retired pay in the 
fiscal year in which a retired Regular military officer’s previous excepted 
appointment as a consultant to a Federal agency is converted would be 
in violation of the Dual Compensation Act (5 U.S.C. 5532). Where an 
appointment conversion is merely in the nature of a continuation and an 
extension of a previous excepted appointment, it is not a ‘new appoint- 
ment” for purposes of applying the multiple appointment rule of 5 U.S.C. 
5532(c) (2) (ii), but is, instead, a routine personnel action 
Military pérsonnel 
Effective date 
Retired grade advancement 
Admirals 
Navy officer whose permanent grade was rear admiral (O-8) and who 
was serving as admiral (O-10) under 10 U.S.C. 5231, was transferred 
directly to temporary disability retired list (TDRL) pursuant to 10 
U.S.C. 1202 and then died before Senate could confirm him on the 
permanent retired list as admiral (O-10) pursuant to 10 U.S.C. 5233. 
Regardless of grade to which he was entitled on retired list under 10 
U.S.C. 1372, or other law, under Formula No. 2, 10 U.S.C. 1401, such 
member’s retired pay while on the TDRL is to be computed on basic pay 
of admiral (O-10) and Survivor Benefit Plan annuity based thereon- --- 
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APPOINTMENTS—Continued 
Status 
Determination of rights and benefits 
Dual Compensation Act 
Where a retired military member consultant receives a second inter- 
mittent appointment, and an entire fiscal year has intervened since the 
expiration of the consultant’s previous intermittent appointment, he is 
not entitled to an additional 30-day exemption from reduction in military 
retired pay if the second appointment appears to be only a renewal of 
the initial appointment 
Term 
Status 
Relocation expenses incident to transfer 
Employee who was separated by RIF by NASA and employed after 
break in service of less than 1 month by term appointment with HEW, 
may be reimbursed expenses of selling house at NASA duty station since 
term appointment with HEW was “nontemporary appointment’’ 
and eligibility for relocation expenses arose under that section incident 
to RIF by NASA and employment by HEW 


APPROPRIATIONS 

Agriculture Department 

Domestic food programs 

Continuing resolution 

Appropriation of funds in continuing resolution for fiscal year 1976 
for domestic food programs established under National School Lunch 
Act and Child Nutrition Act confers upon Dept. of Agriculture necessary 
authority to continue such programs until termination of continuing 
resolution, notwithstanding expiration of funding authorization in 
enabling legislation on Sept. 30, 1975 

Proviso in section of continuing resolution, which suspends effec- 
tiveness of provisions in appropriation acts making availability of 
appropriations contingent upon enactment of authorizing legislation, 
was intended to apply only to appropriation bills prior to their final 
enactment. Thus, enactment of appropriation act with such contingency 
provision will supersede continuing resolution and will suspend avail- 
ability of funds pending enactment of necessary legislative authority - - 
Allocations 

Not specified in appropriation act 

Allocation of Navy appropriation for DLGN nuclear powered guided 
missile frigate program between DLGN 41 and DLGN 42, which was 
based on Navy’s budget request and contained in committee reports to 
1975 Defense Dept. Appropriation Act, is not legally binding on Navy 
since it was not specified in Appropriation Act itself 
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APPROPRIATIONS—Continued 

Augmentation 

Official travel reimbursement by private parties 

Internal Revenue Service (IRS) proposal that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts 
otherwise due from employing agency. Moreover, in absence of specific 
authority to accept voluntary contributions or travel reimbursements, 
IRS would be requireed to deposit such funds into miscellaneous receipts 
of the Treasury by 31 U.S.C. 484 (1970) 

Silver-gold exchange 

Space shuttle program—NASA 

General Services Administration acted reasonably under section 
201(c) of Federal Property and Administrative Services Act of 1949, 
as amended, and its implementing Federal Property Management Regula- 
tions, in disapproving proposed exchange of certain quantities of silver 
for an equivalent dollar amount of gold. Since it appears that gold to 
be acquired would not serve the same specific purpose as the replaced 
silver, as required by regulations, proposed exchange is not of ‘‘similar’’ 
items as required by section 201(c). 41 Comp. Gen. 227 distinguished -- 
Availability 

Administrative Office of U.S. Courts 

Court reporter fees 

Whenever a Federal District Judge, pursuant to Rule 71A(h) of the 
the Federal Rules of Civil Procedure, appoints a Land Commission to 
hear suits for just compensation in land condemnation cases, and the 
order of reference indicates a desire for the proceeding to be recorded, 
attendance fees of the court reporter are chargeable to the appropriations 
of the Administrative Office of United States Courts since the Judiciary 
determines if reporter shall be in attendance and normally pays attend- 
ance fees in other cases 

Ambulance services 

Employee, while on temporary duty, lost consciousness during a 
high-blood-pressure seizure. Ambulance expense for his transportation 
to hospital at temporary duty post is not reimbursable under Federal 
Travel Regulations 

Bombing incident to rescue operation 

Use of funds to make punitive bombing strikes, 7.e., those unrelated to 
protection of Mayaguez crew being rescued or forces protecting crew 
would appear to be in contravention of seven funding limitation statutes. 
However, Executive branch testimony indicates that bombing strikes 
were related to the rescue operation 
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APPROPRIATIONS—Continued 
Availability—Continued 
Books and periodicals. (See BOOKS AND PERIODICAIS, Appropria- 
tion availability) 
Contracts 
Base bid and deductive items 
Recording 
FPR, unlike ASPR, imposes no duty on contracting officer to record 
amount of funds available prior to bid opening for base bids and alter- 
nates when amount of funding is in doubt. Therefore, determination of 
actual available funding, and the consequential determination whether 
alternates, if any, will be applied, may properly be made after bid open- 
ing in case of civilian agency. However, adoption of uniform Govt-wide 
policy is recommended 
Nuclear power guided missile frigate program 
Proviso in Appropriation Act requires DLGN 41 to be “follow ship” 
of DLGN 38 class. Proviso is not violated since DLGN 41 has same 
basic characteristics as prior ships of that class, notwithstanding non- 
incorporation of series of modifications and absent showing that 
unincorporated modifications would significantly alter those character- 
istics 
Court costs and attorney fees 
Suits against officers and employees 
Where U.S. Attorney undertook defense of former SBA employee 
who was sued as result of actions committed while acting within scope 
of his employment and during course of proceedings U.S. Attorney 
withdrew for administrative reasons, necessitating former employee’s 
retaining services of private counsel although Govt.’s interest in de- 
fending employee continued throughout proceedings, we would not 
object to SBA’s reimbursing former employee amount for reasonable 
legal fees incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not 
a bar in such circumstances since to hold otherwise would be contrary 
to rule that cost of defending such cases should be borne by Govt 
Domestic food programs 
Agriculture Department 
Proviso in section of continuing resolution, which suspends effective- 
ness of provisions in appropriation acts making availability of ap- 
propriations contingent upon enactment of authorizing legislation, 
was intended to apply only to appropriation bills prior to their final 
enactment. Thus, enactment of appropriatlon act with such contingency 
provision will supersede continuing resolution and will suspend avail- 
ability of funds pending enactment of necessary legislative authority _- 
Evacuation of foreign nationals 
There is no significant support for constitutional presidential au- 
thority to rescue foreign nationals as such. However, in the case of 
Saigon evacuation, since decision to rescue foreign nationals was deter- 
mined to be incidental to and necessary for rescue of Americans, 
General Accounting Office cannot say expenditure of fund for such 
evacuation was improper 
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APPROPRIATIONS—Continued 

Availability—Continued 

Examination costs 

Accredited rural appraisers 

Exams not integral part of course of instruction are not within defini- 
tion of “training” in 5 U.S.C. 4101(4). Therefore, Govt. reimbursement 
of costs of exam leading to certification of Govt. employee as accredited 
rural appraiser is not permitted by terms of Govt. Employees’ Training 
Act, 5 U.S.C. 4101-4118 

Expenses incident to specific purposes 

Necessary expenses 

Appropriated funds may not be used to buy paperweights and walnut 
plaques for distribution by U.S. Army Criminal Investigation Command 
(USACIDC) to governmental officials and other individuals in recogni- 
tion of their support for USACIDC. Plaques may, however, be purchased 
with appropriated funds to honor employees who died in the line of duty 
if the use is proper under the Government Employees Incentive Awards 
Act, 5 U.S.C. 4501-4506, and related regulations 

Where handicapped employee selected to be honored under Govt. 
Employees Incentive Awards Program is unable to travel unattended 
because of his particular handicap and would otherwise be unable to 
attend award ceremony, travel expenses for attendant to accompany 
him in traveling to and from award ceremony may be paid by employ- 
ing agency as “necessary expense’’ for honorary recognition of that 
particular employee under 5 U.S.C. 4503. 54 Comp. Gen. 1054, dis- 
tinguished 

Appropriation of INS may be used to repair International Boundary 
fences on private property if expenditures and improvements are neces- 
sary for effective accomplishment of purposes of Service’s appropriation, 
are in reasonable amounts, are made for principal benefit of U.S. and 
interests of Govt. are fully protected 

Appropriated funds may be used to purchase subscription to periodi- 
cal if subscription is justified as a ‘‘necessary”’ agency expense. Subscrip- 
tion need not be considered indispensable. 21 Comp. Gen. 339 is no 
longer applicable 

If travel of Department of Defense civilian employees and military 
members to receive non-Federally sponsored honor awards includes 
attending meetings or conventions of organizations covered by 37 U.S.C. 
412 (1970), 5 U.S.C. 5946 and 4110 (1970), proposed regulations which 
would authorize such travel at Government expense must be in accord 
with those statutes 

The Secretaries concerned may issue regulations authorizing the 
payment of travel and transportation expenses of civilian employees of 
the Department of Defense and military members who travel on tempo- 
rary duty to receive non-Federally sponsored honor awards provided 
such awards are determined in each case to be reasonably related to the 
duties of the employee or member and the functions and activities of the 
agency to which the recipient is attached. Travel to receive awards in 
which such determination cannot clearly be made is not travel on public 
(official) business and no authority exists for such travel at Government 
expense 
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APPROPRIATIONS—Continued 
Availability—Continued 
Furnishings for personal use 
Military members. (See APPROPRIATIONS, Availability, Personal 
furnishings for military members) 
Insurance. (See INSURANCE) 
Items necessary in enforcement of immigration laws 
INS’s “necessary expenses’? appropriation is available to repair 
boundary fences under jurisdiction of other Federal agencies provided 
INS determines expenditure is necessary to enforcement of immigration 
Jaws and other agencies do not intend to make repairs as promptly as 
necessary to deter unlawful immigration. Rule that where appropriation 
is made for particular object, it confers authority to incur expenses which 
are necessary, proper, or incident thereto, unless there is another appro- 
priation that makes more specific provision therefor, is inapplicable since 
there is no specific appropriation for repair of boundary fences 
Judgments, decrees, etc. (See COURTS, Judgments, decrees, etc., 
Payment) 
Loans 
Rehabilitation 
Under section 312 of Housing Act of 1964, as amended, and language 
of 1977 appropriation act, Department of Housing and Urban Develop- 
ment may make new commitments for rehabilitation loans immediately 
after August 22, 1976, from previous appropriation balances which would 
otherwise become unavailable after that date. Ambiguous reference to 
such prior appropriations in 1977 appropriation act could be read as 
making prior appropriations available only during fiscal year 1977. 


However, this narrow construction would create hiatus in funding from 
August 22 to October 1, 1976, which was clearly not intended by Con- 


Necessary expenses. (See APPROPRIATIONS, Availability, Expenses 
incident to specific purposes, Necessary expenses) 
Objects other than as specified 
Prohibition 

Proposed cooperative agreement provision which would permit recip- 
ient of funds to use funds for unspecified purposes in future at its own 
option is not proper. Appropriated funds may be used only for purposes 
for which appropriated. Proposed provision does not limit future use of 
funds to authorized purposes only 

Paperweights and plaques 

Appropriated funds may not be used to buy paperweights and walnut 
plaques for distribution by U.S. Army Criminal Investigation Command 
(USACIDC) to governmental officials and other individuals in recogni- 
tion of their support for USACIDC. Plaques may, however, be pur- 

_ Chased with appropriated funds to honor employees who died in 
‘ the line of duty if the use is proper under the Government Employees 

Incentive Awards Act, 5 U.S.C. 4501-4506, and related regulations - - -- 

Parking space 

Where GSA pursuant to 40 U.S.C. 490(j) charges VA for parking 
space for use of employees, and related services, VA appropriations 
are available to pay such charges subject to 90 percent limitation con- 
tained in VA annual appropriations 
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APPROPRIATIONS—Continued 
Availability—Continued 

Parking space—Continued 

Federal Aviation Administration (FAA), Department of Transporta- 
tion, questions propriety of implementing three arbitration awards 
requiring FAA to provide parking accommodations for employees. 
FAA does not consider it would be justified in making a determination, 
as required for expenditure of funds by applicable regulations, that 
such leased parking accommodations are necessary to avoid impairment 
of its operational efficiency. Inasmuch as FAA regulations incorporated 
by reference in the collective bargaining agreement have already made 
the required determination, FAA is not required to make a further 
determination. Accordingly, FAA may expend appropriated funds to 
implement awards 

Periodicals. (See BOOKS AND PERIODICALS, Appropriation avail- 

ability) 

Personal furnishings for military members 

Rugs, curtains, drapes, etc. 

Military members required to relocate their households incident to base 
closings in Japan without permanent changes of station may not be 
reimbursed personal expenses incurred for purchase of rugs, drapes, 
curtains, and service charges for items of personal convenience not es- 
sential to the occupation of quarters. Also, reimbursement for telephone 
installation charges is specifically prohibited by 31 U.S.C. 679 

Refund of fines paid to IRS 

Violation of wagering tax 

Refund by IRS of fine paid pursuant to conviction for violation of 
wagering tax statutes, which refund was ordered in connection with sub- 
sequent vacation of judgment, should be charged against account 
20X0903 (Refunding Internal Revenue Collections) rather than account 
20X1807 (Refund of Moneys Erroneously Received and Covered), since 
initial receipt of fine by IRS was apparently treated as internal revenue 
collection, and account 20X1807 is available only when refund is not 
properly chargeable to any other appropriation 

Secret Service operations 

Protection for Secretary of Treasury 

Holding in 54 Comp. Gen. 624 that funds appropriated to Secret 
Service are not available for protection of Secretary of Treasury because 
authorizing legislation, 18 U.S.C. 3056(a), does not include Secretary 
among those entitled to protection, is reaffirmed. Administrative transfer 
to Secret Service of function of protecting Secretary does not, without 
more, make Secret Service appropriations available for that purpose - - - 

Retroactive payments 

Because intended use of Secret Service appropriation for protection of 
Secretary of Treasury was disclosed to and apparently acquiesced in by 
Congress in connection with fiscal year 1976 appropriation request, that 
appropriation is available for such protection 
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APPROPRIATIONS—Continued 

Availability—Continued 

Secret Service operations—Continued 

Protection for Secretary of Treasury—Continued 
Retroactive payments—Continued 

Since purpose of 54 Comp. Gen. 624, to stop then unauthorized use of 
Secret Service funds for protection of Secretary of Treasury, has been 
achieved, Dept. apparently acted in good faith, and Congress has 
acquiesced in use of fiscal year 1976 Secret Service appropriation for 
protection of Secretary, no useful purpose would be served by requiring 
reimbursement of Secret Service appropriation from appropriation for 
Office of Secretary of Treasury for period from decision in 54 Comp. Gen. 
624 until fiscal year 1976 

Traffic lights 

State highways 
Benefit of Government 

Costs of procuring and installing traffic control light on Federal 
property to regulate traffic at intersection of Federal installation and 
State highway may be paid by the Army since the structure is located 
entirely on Federal property, for the benefit primarily of Federal em- 
ployees or military members, and is necessary for safe ingress and egress 
to the military installations. 36 Comp. Gen. 286 and 51 id. 135, distin- 


Travel and transportation expenses of State officials 
Environmental Protection Agency 
Decision B-166506, July 15, 1975, holding payment by EPA of 
transportation and lodging expenses of State officials attending National 
Solid Waste Management Association Convention is prohibited by 
31 U.S.C. 551, unless otherwise authorized by statute, is affirmed. 
Provision of Administrative Expenses Act (5 U.S.C. 5703(c)), permitting 
payment of such expenses for persons serving Govt. without compensa- 
tion does not provide necessary exception to 31 U.S.C. 551 since at- 
tendees at conference are not providing direct service to Govt. and are 
therefore not covered by 5 U.S.C. 5703(c) 
Travel expenses 
Return to official station on nonworkdays 
Where agency after cost analysis determines that the costs of reim- 
bursing employees who are required to perform extended periods of 
temporary duty for expense of periodically traveling between the tempo- 
rary duty point and official station for nonworkdays is outweighed by 
savings in terms of employee efficiency and productivity, and reduced 
costs of employment and retention of such employees, the cost of au- 
thorized weekend return travel may be considered a necessary travel 
expense of the agency 
Continuing resolutions 
Availability of funds 
In absence of regular appropriations 
Proviso in section of continuing resolution, which suspends effective- 
ness of provisions in appropriation acts making availability of appro- 
priations contingent upon enactment of authorizing legislation, was 
intended to apply only to appropriation bills prior to their final enact- 
ment. Thus, enactment of appropriation act with such contingency 
provision will supersede continuing resolution and will suspend avail- 
ability of funds pending enactment of necessary legislative authority- - - 


227-170 O- 77-9 





1522 INDEX DIGEST 


APPROPRIATIONS—Continued 
Defense Department 
Contracts 
Absence of statutory restrictions 
Allocation of Navy appropriation for DLGN nuclear powered guided 
missile frigate program between DLGN 41 and DLGN 42, which was 
based on Navy’s budget request and contained in committee reports 
to 1975 Defense Dept. Appropriation Act, is not legally binding on 
Navy since it was not specified in Appropriation Act itself 
Deficiencies 
Antideficiency Act 
Contract options 
Where exercise of contract option required Navy to furnish various 
items of Govt. furnished property (GFP), but contract clause authorized 
Navy to unilaterally delete items of GFP and make necessary equitable 
adjustments, full value of unobligated and undelivered GFP should 
not be considered ‘‘obligation”’ as of time of option exercise for purposes 
of assessing violation of 31 U.S.C. 665 or 41 U.S.C. 11. Exercise of 
DLGN 41 contract option did not violate these statutes since recorded 
obligations and other binding commitment did not exceed available 
appropriations 
Full funding v. requirements of Antideficiency Act 
“Full funding” of military procurement programs is not statutory 
requirement, and deviation from full funding does not necessarily or 
automatically indicate violation of 31 U.S.C. 665 or 41 U.S.C. 11 
Violations 
Army proposal to terminate for convenience of Govt. contracts 
executed in violation of Antideficiency Act is authorized since proposed 
termination action would mitigate consequences of Antideficiency Act 
violation with respect to these contracts, in that termination costs would 
presumably be less than obligations now attributable to contracts 
Contracts 
Modification 
Army proposal to modify contracts executed in violation of Anti- 
deficiency Act, to make Govt.’s obligation to pay subject to future 
availability of funds, but under which Govt. would continue to accept 
benefits, is of dubious validity as means of mitigating effects of Anti- 
deficiency Act violation, since contractors might recover under contracts 
or on quantum merutt theory even if appropriation was not subsequently 
made available by Congress. Moreover, proposal may prejudice congres- 
sional options by requiring Congress to fully appropriate for continued 
performance or allow Army to receive benefits at expense of contractors _- 
Overobligations 
Army proposal to complete prior years contracts executed in violation 
of Antideficiency Act by applying current year funds is improper in light 
of longstanding rule that, except as otherwise provided by law, expendi- 
tures attributable to contracts made under particular appropriations 
remain chargeable to those appropriations 
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APPROPRIATIONS—Continued 

Deficiencies—Continued 

To liquidate obligations incurred 

Army proposal to enter into contract modification providing for no 
cost stop work order, for partially performed contracts executed in 
violation of Antideficiency Act, would freeze Government liability at 
amount already due, unless supplemental appropriation is enacted. We 
perceive no legal objection to proposal since it would maintain status 
quo and reserve to Congress maximum flexibility in deciding whether to 
make deficiency appropriation in amount necessary to liquidate actual 
obligations already incurred or to permit Army to realize full contract 
benefits by making appropriation greater than actual existing de- 
ficiency 
Estimates 

Effect on noninclusion in lump-sum appropriations 

Navy is not required as matter of law to expend funds provided in 
lump-sum appropriation act for a specific purpose when statute does 
not so require, notwithstanding language contained in Conference 
Report. Absence of statutory restriction raises clear inference that 
Report language paralleled and complemented, but remained distinct 
from, actual appropriation made. Therefore, Navy selection of particular 
aircraft design for its Air Combat Fighter and resultant award of 
sustaining engineering contracts cannot be regarded as contrary to 


Federal Aviation Administration 

Parking accommodations 

Federal Aviation Administration (FAA), Department of Transpor- 
tation, questions propriety of implementing three arbitration awards 
requiring FAA to provide parking accommodations for employees. FAA 
does not consider it would be justified in making a determination, as 
required for expenditure of tunds by applicable regulations, that such 
leased parking accommodations are necessary to avoid impairment of its 
operational efficiency. Inasmuch as FAA regulations incorporated by 
reference in the collective bargaining agreement have already made the 
required determination, FAA is not required to make a further deter- 
mination. Accordingly, FAA may expend appropriated funds to 
implement awards 
Federal grants, etc., to other than States, (See FUNDS, Federal grants, 

etc., to other than States) 
Federal Home Loan Bank Board 

Appropriation availability 

Insurance on bank building 

Federal Home Loan Bank Board may purchase insurance covering 
risk of loss to new building. Government policy of insuring its own risks 
of loss, based on wide distribution of type and geographical location of its 
risks, does not apply here since total loss may be ultimately sustained by 
Federal Home Loan Bank System due to nature of funding for building-. 1321 
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APPROPRIATIONS—Continued 
Fiscal year 
Availability beyond 
Continuation of projects 
Under section 312 of Housing Act of 1964, as amended, and language of 
1977 appropriation act, Department of Housing and Urban Develop- 
ment may make new commitments for rehabilitation loans immediately 
after August 22, 1976, from previous appropriation balances which would 
otherwise become unavailable after that date. Ambiguous reference to 
such prior appropriations in 1977 appropriation act could be read as 
making prior appropriations available only during fiscal year 1977. 
However, this narrow construction would create hiatus in funding from 
August 22 to October 1, 1976, which was clearly not intended by Con- 


Contracts 
Replacement contract 
Fiscal year funds to be used for June 30, 1975, award under small 
business set-aside, conditioned on SBA determination that awardee is 
small business concern, can be used in subsequent fiscal year to fund 
replacement contract where award is withdrawn because of negative 
SBA size determination since conditional contract (1) was binding 
agreement obligating 1975 funds; (2) was sufficiently definite; (3) re- 
presented bona fide 1975 need; and (4) replacement contract to be 
awarded after resolicitation will cover same continuing need encompassed 
by conditional contract. 24 Comp. Gen. 555, overruled 
Prior year contracts charged to current appropriations. (See APPRO- 
PRIATIONS, Obligation, Contracts, Prior year) 
Interior Department 
Availability 
Books and periodicals 
Subscriptions 
Appropriated funds may be used to purchase subscription to periodical 
if subscription is justified as a ‘‘necessary’”’ agency expense. Subscription 
need not be considered indispensable. 21 Comp. Gen. 339 is no longer 
applicable 
Judgments 
Agency appropriations 
Sums due after judgment date 
Judgment, entered on Feb. 4, 1976, stating in part that plaintiff 
Federal employees “shall receive for the period subsequent to Septem- 
ber 14, 1974’? sums representing increased salary increments originally 
denied under challenged agency action, is treated, for purposes of satis- 
fying judgment, as money judgment for back pay up to date of judgment 
plus a mandate that agency place employees in higher salary rate as of 
date of judgment. Therefore, sums due plaintiffs up to date of judgment 
are payable, upon settlement by General Accounting Office, from perma- 
nent indefinite appropriation under 31 U.S.C. 724a, but sums due after 
judgment date are payable from agency appropriations for salaries and 
expenses 
Indefinite appropriation availability. (See APPROPRIATIONS, Per- 
manent indefinite, Judgments) 
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APPROPRIATIONS— Continued 

Limitations 

Authorization limitation 

Proviso in section of continuing resolution, which suspends effective- 
ness of provisions in appropriation acts making availability of appro- 
priations contingent upon enactment of authorizing legislation, was 
intended to apply only to appropriation bills prior to their final enact- 
ment. Thus, enactment of appropriation act with such contingency 
provision will supersede continuing resolution and will suspend availa- 
bility of funds pending enactment of necessary legislative authority_- -_- 

Combat activities in Southeast Asia 

Seven funding limitation statutes prohibit use of appropriated funds 
for combat activity in Indochina. While legislative history of seven acts 
is not entirely clear respecting President’s rescue power, there are some 
specific statements that such power is not restricted, and the overall 
intent of seven acts was to curtail bombing and offensive military ac- 
tion in Southeast Asia. Therefore, President’s recent evacuation of 
Americans from Saigon did not conflict with such statutes 

National Sea Grant College and Program Act 

Sec. 204(d)(2) of National Sea Grant College and Program Act of 
1966, which prohibits Federal funding for purchase or rental of land, or 
purchase, rental, construction, preservation or repair of building, dock 
or vessel applies only to Federal grant payments for direct costs for 
listed categories. This section does not prohibit payments computed 
by using standard indirect overhead cost rates, even though such rates 
may include factors technically attributable to prohibited categories_-- 

Purchases 

Aircraft 

Acquisition by agencies of aircraft and passenger motor vehicles by 
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically 
authorized by appropriation act or other law, and this prohibition 
applies to acquisition by transfer by Law Enforcement Assistance 
Admin. of aircraft or passenger motor vehicles for use by grantees in 
their regular law enforcement functions because agency obtains custody 
and accountability and exception would reduce congressional control 
over aircraft and vehicles. See 44 Comp. Gen. 117 
Navy Department 

Contracts 

Absence of statutory restriction 

Navy is not required as matter of law to expend funds provided in 
lump-sum appropriation act for a specific purpose when statute does not 
so require, notwithstanding language contained in Conference Report. 
Absence of statutory restriction raises clear inference that Report 
language paralleled and complemented, but remained distinct from, 
actual appropriation made. Therefore, Navy selection of particular 
aircraft design for its Air Combat Fighter and resultant award of sus- 
taining engineering contracts cannot be regarded as contrary to law__-- 
Necessary expenses. (See APPROPRIATIONS, Availability, Expenses 

incident to specific purposes, Necessary expenses) 
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APPROPRIATIONS—Continued 
Obligation 
Contracts 
Compliance with DOD reprogramming directives 
Although protester argues that Navy did not comply with DOD 
reprogramming directives, those directives are based on nonstatutory 
agreements and do not provide a proper basis for determining legality of 
expenditures 
Contractor’s equipment 
Option requirement v. contract clause 
Where exercise of contract option required Navy to furnish various 
items of Govt. furnished property (GFP), but contract clause authorized 
Navy to unilaterally delete items of GFP and make necessary equitable 
adjustment, full value of unobligated and undelivered GFP should not 
be considered “‘obligation’’ as of time of option exercise for purposes of 
assessing violation of 31 U.S.C. 665 or 41 U.S.C. 11. Exercise of DLGN 
41 contract option did not violate these statutes since recorded obliga- 
tions and other binding commitment did not exceed available appro- 
propriations 
Prior year 
Charged to current appropriations 
Army proposal to complete prior year contracts executed in violation 
of Antideficiency Act by applying current year funds is improper in 
light of longstanding rule that, except as otherwise provided by law, 
expenditures attributable to contracts made under particular appro- 
priations remain chargeable to those appropriations 
Replacement contracts 
Withdrawal of small business set-asides 
Fiscal year funds to be used for June 30, 1975, award under small 
business set-aside, conditioned on SBA determination that awardee is 
small business concern, can be used in subsequent fiscal year to fund 
replacement contract where award is withdrawn because of negative 
SBA size determination since conditional contract (1) was binding 
agreement obligating 1975 funds; (2) was sufficiently definite; (3) 
represented bona fide 1975 need; and (4) replacement contract to be 
awarded after resolicitation will cover same continuing need encom- 
passed by conditional contract. 24 Comp. Gen. 555, overruled 
Section 1311, Supplemental Appropriation Act, 1955 
Departmental transfers 
Interagency agreement entered into in fiscal year 1976 by General 
Services Administration and Administrative Office of U.S. Courts for 
design and implementation of automated payroll system under section 
111 of Federal Property Act, 40 U.S.C. 759, rather than Economy Act, 
31 U.S.C. 686, is not subject to 31 U.S.C. 686-1, which limits duration 
of appropriation obligations only in Economy Act transactions. Such 
agreement constitutes valid obligation against fiscal year 1976 Ad- 
ministrative Office appropriation to meet bona fide 1976 need 
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APPROPRIATIONS—Continued 
Permanent indefinite 
Judgments 
Against Government 

Judgment, entered on Feb. 4, 1976, stating in part that plaintiff 
Federal employees “shall receive tor the period. subsequent to Septem- 
ber 14, 1974’ sums representing increased salary increments originally 
denied under challenged agency action, is treated, tor purposes of satis- 
fying judgment, as money judgment for back pay up to date of judgment 
plus a mandate that agency place employees in higher salary rate as of 
date of judgment. Therefore, sums due plaintiffs up to date of judgment 
are payable, upon settlement by General Accounting Office, from per- 
manent indefinite appropriation under 31 U.S.C. 724a, but sums due 
after judgment date are payable from agency appropriations for salaries 
and expenses 

Refunding moneys erroneously received and covered 

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C. 
483a, by SEC upon investment advisers and deposited in Treasury as 
miscellaneous receipts, which charge is now considered erroneous by 
SEC because of recent Supreme Court decisions, may be refunded by 
SEC out of permanent indefinite appropriation established by 31 U.S.C 
725q-1 to pay moneys “erroneously received and covered.” This refund 
is authorized to all who paid such invalid fee regardless of whether pay- 
ment was made under protest 
Prohibitions. (See APPROPRIATIONS, Restrictions) 

Restrictions 

‘*Follow ship’’ 

Proviso in Appropriation Act requires DLGN 41 to be “follow ship” 
of DLGN 38 class. Proviso is not violated since DLGN 41 has same basic 
characteristics as prior ships of that class, notwithstanding nonincorpora- 
tion of series of modifications and absent showing that unincorporated 
modifications would significantly alter those characteristics 

National Sea Grant College and Program Act 

Sec. 204(d)(2) of National Sea Grant College and Program Act of 
1966, which prohibits Federal funding for purchase or rental of land, 
or purchase, rental, construction, preservation or repair of building, dock 
or vessel applies only to Federal grant payments for direct costs for 
listed categories. This section does not prohibit payments computed by 
using standard indirect overhead cost rates, even though such rates 
may include factors technically attributable to prohibited categories -__ 

Reprogramming action 

Effect on legal contract award 

Provision in appropriation act which prohibits use of funds for pre- 
senting certain reprogramming requests cannot operate to invalidate 
contract awards even if awards resulted from reprogramming action since 
violation of such provision cannot serve to invalidate an otherwise legal 
contract award 
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APPROPRIATIONS—Continued 

Supplemental 

In excess of deficiency 

Army proposal to enter into contract modification providing for no 
cost stop work order, for partially performed contracts executed in 
violation of Antideficiency Act, would freeze Government liability at 
amount already due, unless supplemental appropriation is enacted. 
We perceive no legal objection to proposal since it would maintain status 
quo and reserve to Congress maximum flexibility in deciding whether 
to make deficiency appropriation in amount necessary to liquidate actual 
obligations already incurred or to permit Army to realize full contract 
benefits by making appropriation greater than actual existing deficiency_ 
Transition period 

Fiscal year 1977 

Under section 312 of Housing Act of 1964, as amended, and language 
of 1977 appropriation act, Department of Housing and Urban Develop- 
ment may make new commitments for rehabilitation loans immediately 
after August 22, 1976, from previous appropriation balances which would 
otherwise become unavailable after that date. Ambiguous reference to 
such prior appropriations in 1977 appropriation act could be read as 
making prior appropriations available only during fiscal year 1977. How- 
ever, this narrow construction would create hiatus in funding from 
August 22 to October 1, 1976, which was clearly not intended by 


Veterans Administration 

Parking facilities 

Where GSA pursuant to 40 U.S.C. 490(j) charges VA for parking 
space for use of employees, and related services, VA appropriations are 
available to pay such charges subject to 90 percent limitation contained 
in VA annual appropriations 


ARBITRATION 

Award 

Collective bargaining agreement 

Violation 

Grievance charged violation of provision in collective bargaining 
agreement that consultants would not be hired to perform work that 
could be performed by agency employees. Agency stipulated that it had 
violated agreement but refused union’s demand that consultant repay 
salary to U.S. Treasury. Prior to arbitration hearing, the consultant 
resigned. Arbitrator’s award of punitive damages to be paid by agency to 
union may not be implemented since there is no authority to award puni- 
tive damages against U.S. or one of its agencies 

Federal Labor Relations Council requests decision on legality of 
arbitration award of backpay to 54 shipyard employees for overtime and 
time not worked. The arbitrator found that Shipyard changed basic 
workweek of employees without complying with consultation require- 
ments of negotiated agreement. However, because arbitrator did not 
find that but for failure of Shipyard to consult with union, change in 
basic workweek would not have occurred, award does not satisfy criteria 
of Back Pay Act, 5 U.S.C. 5596 and, therefore, it may not be imple- 
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ARBITRATION—Continued 

Award—Continued 

Collective bargaining agreement—Continued 

Violation—Continued 
Agency implementation 

Federal Aviation Administration (FAA), Department of Transporta- 
tion, questions propriety of implementing three arbitration awards re- 
quiring FAA to provide parking accommodations for employees. FAA 
does not consider it would be justified in making a determination, as 
required for expenditure of funds by applicable regulations, that such 
leased parking accommodations are necessary to avoid impairment of 
its operational efficiency. Inasmuch as FAA regulations incorporated 
by reference in the collective bargaining agreement have already made 
the required determination, FAA is not required to make a further 
determination. Accordingly, FAA may expend appropriated funds to 
implement awards 

Consistent with law, regulations and GAO decisions 

Federal Labor Relations Council questions propriety of implementing 
arbitration award that sustains grievance of two Community Services 
Admin. employees for retroactive promotions and backpay. Because 
record contains substantial evidence that grievants would probably have 
been demoted shortly after they should have been promoted—evidence 
which arbitrator apparently did not consider—award is indefinite. 
Matter should be remanded to arbitrator for additional proceedings with 
instructions that he hear evidence on whether demotions would have 
occurred and, if so, on what date 

Denial of overtime assignment 

Violation of collective bargaining agreement 

Federal Labor Relations Council questions the propriety of sustaining 
an arbitration award that orders backpay for employees deprived of 
overtime work in violation of a negotiated agreement. Agency violations 
of negotiated agreements which directly result in loss of pay, allowances 
or differentials, are unjustified and unwarranted personnel actions as 
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency 
action may be either affirmative action or failure to act where agreement 
requires action. Thus, award of backpay to employees deprived of over- 
time work in violation of agreement is proper and may be paid 171 

Fed. Labor Relations Council questions propriety of sustaining 
arbitration award of 1 hour backpay to employee deprived of overtime 
work in violation of negotiated labor-management agreement. Agency 
violations of such agreements which directly result in loss of pay, allow- 
ances or differentials, are unjustified and unwarranted personnel actions 
as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, where 
agency obligated itself in a labor-management agreement to provide 2 
hours of productive work when employee is held on duty beyond his 
regular shift and, in violation of such agreement, provided him only 
1 hour, arbitration award providing backpay to employee for the addi- 
tional hour may be sustained 
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ARBITRATION—Continued 
Award—Continued 
Grant of sick leave 
Implementation by agency 
No legal authority 
Award of arbitrator granting sick leave to employee who attended 
sick member of family not afflicted with contagious disease, who as 
result was not able to perform his duties, may not be implemented by 
agency since there is no legal authority to grant sick leave in the cir- 
cumstances 
Implementation by agency 
Effective date 
Arbitrator’s award setting effective date for increase in wage rates 
at Yakima Project Office, Bureau of Reclamation, may be fully imple- 
mented where governing collective-bargaining agreement calls for 
arbitration of unresolved negotiation issues involving wage rates, and 
record is clear that impasse existed on date collective-bargaining agree- 
ment became effective, and that, on same date, it was clear that there 
would be substantial increase in wage rates. Agencies and unions may 
negotiate preliminary agreement setting effective date for wage increases 
before exact amount of increase is known; therefore, arbitrator may 
resolve same issue 
U.S. Information Agency and union negotiate wage rates for Radio 
Technicians at Voice of America. Agency and union agreed to conduct 
wage survey and implement wage schedule, but action was delayed while 
agency sought approval from Civil Service Commission. Agency and 
union may agree in advance to effective date of new schedule before 
amount of increase is determined. Thus, new wage rate may be imple- 
mented retroactively to date agreed upon 
Parking accommodations 
Federal Aviation Administration (FAA), Department of Transpor- 
tation, questions propriety of implementing three arbitration awards 
requiring FAA to provide parking accommodations for employees. FAA 
does not consider it would be justified in making a determination, as 
required for expenditure of funds by applicable regulations, that such 
leased parking accommodations are necessary to avoid impairment of its 
operational efficiency. Inasmuch as FAA regulations incorporated by 
reference in the collective bargaining agreement have already make the 
required determination, FAA is not required to make a further deter- 
mination. Accordingly, FAA may expend appropriated funds to imple- 
ment awards 
Night work 
Denial of assignment to night shift 
Violation of collective bargaining agreement 
Labor union appealed General Accounting Office decision holding 
arbitrator’s award of backpay for night shift work improperly denied 
to employees in violation of collective bargaining agreement could not 
be implemented since agency’s action was not unjustified or unwarranted 
personnel action under Back Pay Act and no night work was actually 
performed. Subsequent decisions have held that omission such as 
failure to afford opportunity for overtime work in violation of agree- 
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ARBITRATION—Continued 
Award—Continued 
Night work—Continued 
Denial of assignment to night shift—Continued 
Violation of collective bargaining agreement—Continued 
ment may constitute unjustified or unwarranted personnel action 
although overtime work was not performed. Therefore, upon recon- 
sideration, arbitrator’s award may be implemented where employees 
were improperly denied assignment to night shift. B—-181972, August 28, 
1974, reversed 
Overtime and time not worked 
Implementation by agency 
Back Pay Act 
Federal Labor Relations Council requests decision on legality of 
arbitration award of backpay to 54 shipyard employees for overtime 
and time not worked. The arbitrator found that Shipyard changed 
basic workweek of employees without complying with consultation 
requirements of negotiated agreement. However, because arbitrator 
did not find that but for failure of Shipyard to consult with union, change 
in basic workweek would not have occurred, award does not satisfy 
criteria of Back Pay Act, 5 U.S.C. 5596 and, therefore, it may not be 
implemented 
Punitive damages 
Grievance charged violation of provision in collective bargaining 
agreement that consultants would not be hired to perform work that 
could be performed by agency employees. Agency stipulated that it 
had violated agreement but refused union’s demand that consultant 
repay salary to U.S. Treasury. Prior to arbitration hearing, the con- 
sultant resigned. Arbitrator’s award of punitive damages to be paid 
by agency to union may not be implemented since there is no authority 
to award punitive damages against U.S. or one of its agencies 
Retroactive promotion with backpay 
Nonexistent position 
Federal Labor Relations Council requested decision on legality of 
arbitrator’s award of retroactive promotion and backpay. Arbitrator 
found grievant was assigned higher duties but was not given temporary 
promotion as provided in negotiated agreement. Award may not be 
implemented since new position had not yet been classified and grievant 
cannot be promoted to a position which did not exist 
Employee personnel actions 
Classification actions 
Not covered by negotiated grievance procedure 
Employee’s GS-12 position was reclassified administratively to GS-13 
effective June 2, 1975, incident to employee’s grievance related to co- 
workers’ promotions which had become effective October 11, 1974. 
Reclassification of position with concomitant pay increase may not be 
made retroactive other than as provided in 5 CFR 511.703 
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ARBITRATION—Continued 

Employee personnel actions—Continued 

Prearbitration action 

Collective-bargaining agreement provides that certain Internal 
Revenue Service career-ladder employees will be promoted effective 
the first pay period after 1 year in grade, but promotions of seven em- 
ployees covered by agreement were erroneously delayed for periods up 
to several weeks. Since provision relating to effective dates of promotions 
becomes nondiscretionary agency requirement, if properly includable in 
bargaining agreement, General Accounting Office will not object to 
retroactive promotions based on administrative determination that em- 
ployees would have been promoted as of revised effective dates but for 
failure to timely process promotions in accordance with the agreement_- 
Negotiated agreement 

Agency regulations 

Incorporated by reference 

Federal Labor Relations Council questions propriety of implementing 
arbitration award that sustains grievance of two Community Services 
Admin. employees for retroactive promotions and backpay. Because 
record contains substantial evidence that grievants would probably have 
been demoted shortly after they should have been promoted—evidence 
which arbitrator apparently did not consider—award is indefinite. 
Matter should be remanded to arbitrator for additional proceedings 
with instructions that he hear evidence on whether demotiors would have 
occurred and, if so, on what date 

When agency regulations are incorporated by reference in negotiated 
agreement, arbitrator should accord great deference to agency interpre- 


tation of regulations it has promulgated. However, where regulations are 
plain on their face, no interpretation is required and arbitrator was 
correct in rejecting agency interpretation at variance with plain language 
of regulations 


ARMY DEPARTMENT 
Members 
Dependents. (See MILITARY PERSONNEL, Dependents) 


ASSIGNMENT OF CLAIMS. (See CLAIMS Assignments) 


ATTORNEYS 

Fees 

Suits against officers and employees 

Official capacity 

Where U.S. Attorney undertook defense of former SBA employee who 
was sued as result of actions committed while acting within scope of his 
employment and during course of proceedings U.S. Attorney withdrew 
for administrative reasons, necessitating former employee’s retaining 
services of private counsel although Govt.’s interest in defending 
employee continued throughout proceedings, we would not object to 
SBA’s reimbursing former employee amount for reasonable legal fees 
incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not a bar in 
such circumstances since to hold otherwise would be contrary to rule 
that cost of defending such cases should be borne by Govt. 


AUTOMATIC DATA PROCESSING SYSTEMS (See EQUIPMENT, Auto- 
matic Data Processing Systems) 
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AUTOMOBILES 
Transportation. (See TRANSPORTATION, Automobiles) 


AWARDS 
Arbitration. (See ARBITRATION, Award) 
Contract awards. (See CONTRACTS, Awards) 
Honor 
Non-Federally sponsored 
Travel expenses to attend award ceremonies. (See AWARDS, Honor, 
Travel expenses to attend award ceremonies, Non-Federally 
sponsored) 
Travel expenses to attend award ceremonies 
Attendants for handicapped award recipients 
Where handicapped employee selected to be honored under Govt. 
Employees Incentive Awards Program is unable to travel unattended 
because of his particular handicap and would otherwise be unable to 
attend award ceremony, travel expenses for attendant to accompany 
him in traveling to and from award ceremony may be paid by employing 
agency as “necessary expense” for honorary recognition of that 
particular employee under 5 U.S.C. 4503. 54 Comp. Gen. 1054, dis- 
tinguished 
Dependents of honor award recipients 
There is no authority for the Secretaries concerned to issue regulations 
authorizing the payment of travel and transportation expenses of 
dependents of civilian employees or military members to accompany 
such employees or members who are receiving honor awards, nor is 
there authority for the payment of travel and transportation expenses of 
such dependents to receive awards themselves 
Non-Federally sponsored awards 
The Secretaries concerned may issue regulations authorizing the 
payment of travel and transportation expenses of civilian employees of 
the Department of Defense and military members who travel on tempo- 
rary duty to receive non-Federally sponsored honor awards provided 
such awards are determined in each case to be reasonably related to 
the duties of the employee or member and the functions and activities 
of the agency to which the recipient is attached. Travel to receive awards 
in which such determination cannot clearly be made is not travel on 
public (official) business and no authority exists for such travel at 
Government expense 
Recognition of employees services 
Support for USACIDC 
Paper weights and plaques 
Appropriated funds may not be used to buy paperweights and walnut 
plaques for distribution by U.S. Army Criminal Investigation Command 
(USACIDC) to governmental officials and other individuals in recogni- 
tion of their support for USACIDC, Plaques may, however, be purchased 
with appropriated funds to honor employees who died in the line of duty 
if the use is proper under the Government Employees Incentive Awards 
Act, 5 U.S.C. 4501-4506, and related regulations 
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BAILMENTS 

Liability of bailee 

Negligence cause of loss of bailed property 

Exception 
Fire Page 

Bailee, in case of bailment for mutual benefit, is held to standard of due 
care and ordinary prudence. While presumption of negligence ordinarily 
arises from destruction of bailed property, rule does not apply where 
property is destroyed by fire 
Private property 

Damage, loss, etc. (See PROPERTY, Private, Damage, loss, etc.) 
Rent 

Lost or destroyed property 

When bailed property is destroyed, its availability for use is ended and 
bailment is at an end. Rental payments are not authorized beyond date 
subject matter of bailment was destroyed 


BALANCE OF PAYMENTS PROGRAM (Sce FUNDS, Balance of Payments 
Program) 


BANKRUPTCY 

Referees 

Compensation 

Increases 
Cost-of-living adjustments 

Cost-of-living increases of 28 U.S.C. 461 should be applied to the 
increment of compensation fixed tor the reteree duties of combination 
referees in bankruptcy-magistrates while the cost-of-living increases of 
5 U.S.C. 5307 may be applied to the increment of compensation fixed for 
magistrate duties of these officials. The entire compensation of combina- 
tion clerk-magistrates is subject to the cost-of-living adjustment pro- 
visions of 5 U.S.C. 5307 


BIDDERS 

Allegation of unfairness, etc. 

Referral to Attorney General 

Contention raising allegedly ‘‘questionable’”’ pattern of bidding by 
certain small business firms is not for consideration, since ASPR 1—111.2, 
“‘Noncompetitive Practices,” provides that such matters should be re- 
ferred by procuring agency to Attorney General for prosecution 
Certifications 

Affirmative action programs 

Bidder who signed Part I certificate as member of Topeka Plan and 
inserted “Does not apply.’”’ under Part II which sets forth requirements 
for non-members of Topeka Plan is not responsive to affirmative action 
requirements of solicitation where bidder is not member of Topeka Plan 
at time of bid opening. Bidder’s certification to Part I is not commitment 
to be bound to affirmative action requirements of solicitation where bid 
conditions require current membership in Topeka Plan as prerequisite 
to Government’s acceptance of Part I certification 
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BIDDERS— Continued 

Identity 

Signature ambiguity 

Rational support is found for rejection by grantee and concurrence by 
grantor agency of low bid submitted by “Ethridge & Griffin Const. 
Co. * * * a corporation, organized and existing under the law of the 
State of Ga * * *” and signed by individual as secretary. Corporation 
was and is nonexistent. Award to Griffin Construction Company would 
be an improper substitution. Rationale for objecting to award to entity 
other than named in bid is that such action could serve to undermine 
sound competitive bidding procedures 
Inquiries 

Duty to inquire 

Existence of patent discrepancy in invitation 

Late bidder acted unreasonably in assuming that bid opening under 
IFB, which designated bid opening time as either ‘.30 PM” or “30 PM,” 
would occur at 3 p.m. (actual bid opening was at 1:30 p.m.), and had 
duty to inquire of agency regarding patent discrepancy, even though 
agency improperly failed to notify bidder of bid opening time discrepancy 
when agency was made aware of it. Rule under which IFB’s terms 
would be interpreted against Govt. as IFB drafter has no application 
where such a patent discrepancy exists 

Response by procurement officials 

Advertised procurement is open and public to protect interests of 
both Govt. and bidders. Agency’s position that no regulation obliged 
it to notify apparently successful bidder of fact that undisclosed late 
bid was being considered for award is not persuasive justification for 
declining to provide information where apparently successful bidder 
makes several preaward inquiries attempting to ascertain procurement 
status. Record does not show whether there was actual failure to furnish 
advice, or merely poor communication. But procurement officials should 
be sensitive to position of bidder and make reasonable efforts to respond 
to inquiries 
Qualifications 

Administrative determinations 

Reasonable 
Supported by grand jury findings 

Where validity of contracting officer’s nonresponsibility determina- 
tion is challenged on basis it was erroneously predicated primarily upon 
criminal indictment which had been dismissed, such determination is 
nevertheless reasonable since findings of grand jury underlying indict- 
ment adequately support findings of lack of integrity, indictment was 
dimissed because of procedural deficiencies rather than for insufficiency 
of evidence, and dismissal has been appealed. Contracting officer’s 
failure to contact prospective contractor regarding responsibility did 
not affect validity of determination 
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BIDDERS—Continued 
Qualifications—Continued 
Business affiliates 
Small business concerns 

Examination of “social disadvantage” determination made of owner 
of firm proposed for 8(a) award shows that SBA did consider factors 
regarding disadvantage other than racial identity of owner or owner’s 
alleged inability to obtain bonding. Determination is considered ra- 
tionally supported, given broad guidelines conveyed in SBA policy and 
regulation concerning what constitutes “disadvantage.”’___._.________ 

Capacity, etc. 

Evidence 
Lacking 

Where bidder never successfully passes demonstration required by 
IFB to establish technical ability to perform in responsible manner—a 
specific and objective responsibility criterion contained in solicitation— 
GAO finds there was no reasonable basis upon which contracting officer 
could find bidder responsible 

Certifications 

Adequate documentation 

Since certification by contractor that it is not a detective agency has 
proved inadequate to prevent violations of statutory prohibition against 
employment of detective agencies by Federal Government, procuring 
agency, in procurement for guard services, should require as part of bid 
or initial proposal adequate documentation concerning bidder’s or 
offeror’s corporate authority and licensing status. Modified by 56 Comp. 
Gen. (B—180257, Jan. 6, 1977) 

Experience 

Literal requirements 

Cases which hold that in absence of finding of nonresponsibility, bid 
may not be rejected solely for bidder’s failure to meet literal requirement 
of responsibility criteria set forth in solicitation will no longer be followed. 
53 Comp. Gen. 36, 52 id. 647, 45 id. 4 and other similar decisions are 
therefore overruled in part. Meeting such definitive criteria of responsi- 
bility, either precisely or through equivalent experience, etc., is actual 
prerequisite to affirmative determination of responsibility, since waiver of 
such requirement may prejudice other bidders or potential bidders who 
did or did not bid in reliance on its application 

Newly organized firm 
Capabilities of officials, etc., considered 

Experience of -corporate officials prior to formation of corporation 
can be included when examining corporation’s overall experience level 
for bidder responsibility determination. Therefore, mere fact that 
corporation had only existed since early 1975 is not determinative of 
its ability to meet ‘‘approximately 5 years’’ experience requirement_--__ 

Specialized, etc. 

Record does not support affirmative responsibility determination 
where agency made sub silentio finding that bidder had demonstrated 
level of achievement equivalent to or in excess of minimum level of 
experience set forth in IFB, i.e., that it had worked on more complex 
equipment for requisite length of time (approximately 5 years) wherein 
same sort of expertise needed in instant contract was brought to bear, 
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BIDDERS—Continued 
Qualifications—Continued 
Experience—Continued 
Specialized, etc.—Continued 
since record indicates only that bidder (1) had some experience with 
equipment; (2) had some experience with highly sophisticated equipment; 
and (3) had 5 years’ general experience, and does not indicate extent 
of experience with either specific or more complex equipment 
License requirement 
Administrative determination 
IFB provision that successful bidder meet all requirements of Federal, 
State or City codes does not justify rejection of bid for failure to have 
city license to operate ambulance service since need for license under 
such general requirement is matter between local governmental unit and 
contractor. However, where bidder conditions bid upon possession of 
license, such qualification renders bid nonresponsive 
Manufacturer or dealer 
Administrative determination 
Labor Department 
Contention that bidder is not “manufacturer” or “regular dealer’ 
within purview of Walsh-Healey Act is not for consideration by General 
Accounting Office, since responsibility for applying criteria of Walsh- 
Healey Act is vested in contracting officer subject to final review by 
Department of Labor 
Determination 
Protest that surplus dealer is not “regular dealer’ within purview of 
Walsh-Healey Public Contracts Act, 41 U.S.C. 35-45, and related 
implementing regulations, ASPR 12-601 and 12-607, and therefore is 
ineligible for award, is not for consideration, since such determinations 
are exclusively vested with contracting officer subject to final review by 
Dept. of Labor 
Preaward surveys 
Information timeliness 
Contracting officer’s determination that bidder was nonresponsible for 
QPL procurement, which was based on negative preaward survey 
conducted over 5 months previous for procurement of different article, 
had no reasonable basis 
Performance record unsatisfactory 
Where validity of contracting officer’s nonresponsibility determination 
is challenged on basis it was erroneously predicated primarily upon 
criminal indictment which had been dismissed, such determination is 
nevertheless reasonable since findings of grand jury underlying indict- 
ment adequately support findings of lack of integrity, indictment was 
dismissed because of procedural deficiencies rather than for insufficiency 
of evidence, and dismissal has been appealed. Contracting officer’s 
failure to contact prospective contractor regarding responsibility did 
not affect validity of determination 


227-170 O - 717 - 10 
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BIDDERS—Continued 

Qualifications—Continued 

Prior unsatisfactory service 

Tenacity and perseverance 

Contracting officer’s determination that bidder is nonresponsible 
because of lack of tenacity and perseverance based on bidder’s poor 
performance on recent contracts is sustained notwithstanding SBA’s 
appeal of that determination which was denied by head of agency. Fact 
cited by SBA that bidder’s performance record recently had shown 
marked improvement does not establish that contracting officer’s deter- 
mination is unreasonable where record indicates that decrease in number 
of bidder’s delinquent contracts resulted from delivery date extensions 
granted by Govt. and completion of already delinquent contracts rather 
than from bidder’s tenacity and perseverance -______________- 

Qualified products procurement 

Agency’s position that only bids submitted by manufacturers or their 
authorized distributors under QPL procurements can be considered 
responsive is overly restrictive interpretation of QPL requirements con- 
tained in ASPR 1-1101 et seg., and would constitute QPL a qualified 
bidders list 

Surplus material offered 
Presumption of unacceptability 

Agency’s presumption that bidders offering surplus material can meet 
QPL requirements only if bidder affirmatively volunteers and shows in 
its bid that it could meet acceptance test, QPL, and other Govt. require- 
ments, is contrary to basic procurement policy 

Security clearance 

Where it is alleged that definitive responsibility criterion—IFB 
security clearance requirement—was waived, contracting officer’s 
affirmative determination of responsibility is for review on merits. 
Determination was supported by objective evidence before contracting 
officer, who had received information from bidder that adequate per- 
sonnel working at nearby facilities could be used to perform contract, 
and that predecessor contractor’s qualified personnel might also be 
hired. GAO has no objection to determination in view of facts of record | 
and absence of evidence from protester demonstrating that determina- 
tion lacked reasonable basis 

Whether guard services contractor is, as protester claims, in default 
of contract is matter of contract administration, which is function of 
contracting agency, not GAO. In any event, contracting officer states 
that contractor beginning performance using personnel with Confidential 
security clearances adequately meets initial needs under contract; that 
necessary administrative processing to transfer Secret clearances from 
old to new contractor is being accomplished; and that in event Secret 
tests or equipment are utilized at site, contractor has capability to 
furnish Secret-cleared personnel 
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BIDDERS— Continued 
Qualifications—Continued 
Small business concerns 
Certification referral procedure 
Where small business size protest is received 1}; hours after award made 
on bid opening date, last day of fiscal year, termination of contract is 
recommended, since SBA subsequently sustained protest; contracting 
officer has indicated that procurement would have been referred to SBA 
under standard operating procedure if received before award; and con- 
tracting officer exceeded authority in that ASPR 1-703(b) (5) precludes 
small business set-aside award prior to expiration of 5 working days 
after bid opening in absence of urgency determination 
Status determination 
Examination of “social disadvantage’ determination made of owner of 
firm proposed for 8(a) award shows that SBA did consider factors 
regarding disadvantage other than racial identity of owner or owner’s 
alleged inability to obtain bonding. Determination is considered ration- 
ally supported, given broad guidelines conveyed in SBA policy and 
regulation concerning what constitutes “disadvantage.” 
State, etc., licensing requirements 
IFB provision that successful bidder meet all requirements of Federal, 
State or City codes does not justify rejection of bid for failure to have city 
license to operate ambulance service since need for license under such 
general requirement is matter between local governmental unit and 
contractor. However, where bidder conditions bid upon possession of 
license, such qualification renders bid nonresponsive_-_-_-_-_________-_- 
Tenacity and perseverance 
Prior unsatisfactory service. (See BIDDERS, Qualifications, Prior 
unsatisfactory service, Tenacity and perseverance) 
Responsibility v. bid responsiveness 
Bid deviations 
Bidder’s failure to complete blanks in ‘‘Descriptive Schedules’ made 
bid nonresponsive and was not matter of bidder’s responsibility as 
claimed by agency 
Bidder ability to perform 
Question whether surplus bidders under solicitations for aircraft and 
aircraft related parts—incorporating ANA Bulletin No. 438c¢ (age 
controls for age-sensitive elastomeric items)—can comply with Bulletin 
requirements for identification, marking, and storage of parts containing 
elastomeric components is one affecting responsibility 
Contracting officer’s determination that bidder is nonresponsible 
because of lack of tenacity and perseverance based on bidder’s poor 
performance on recent contracts is sustained notwithstanding SBA’s 
appeal of that determination which was denied by head of agency. Fact 
cited by SBA that bidder’s performance record recently had shown 
marked improvement does not establish that contracting officer’s 
determination is unreasonable where record indicates that decrease in 
number of bidder’s delinquent contracts resulted from delivery date 
extensions granted by Govt. and completion of already delinquent 
contracts rather than from bidder’s tenacity and perserverance 
Where bidder never successfully passes demonstration required by 
IFB to establish technical ability to perform in responsible manner—a 
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BIDDERS—Continued 

Responsibility v. bid responsiveness—Continued 

Bidder ability to perform—Continued 
specific and objective responsibility criterion contained in solicitation— 
GAO finds there was no reasonable basis upon which contracting officer 
could find bidder responsible _- -- - 
Responsibility v. responsiveness 

Descriptive literature requirement 

Inclusion in IFB of six pages of ‘Descriptive Schedules’ containing 
over 200 blanks in which bidders were to insert specific information 
concerning equipment being supplied; which were expressly made 
part of specifications; which were to be furnished with bid; and as to 
which bidders were advised to fill in all blanks or be found nonresponsive, 
was descriptive literature requirement even though agency failed to use 
descriptive literature clauses prescribed by regulations__-__ 

Experience 

Cases which hold that in absence of finding of nonresponsibility, bid 
may not be rejected solely for bidder’s failure to meet literal require- 
ment of responsibility criteria set forth in solicitation will no longer be 
followed. 53 Comp. Gen. 36, 52 id. 647, 45 id. 4 and other similar de- 
cisions are therefore overruled in part. Meeting such definitive criteria 
of responsibility, either precisely or through equivalent experience, etc., 
is actual prerequisite to affirmative determination of responsibility, 
since waiver of such requirement may prejudice other bidders or po- 
tential bidders who did or did not bid in reliance on its application- 

Information 

Confidential 

Low bid to provide computer services which is stamped “CONFI- 
DENTIAL” is nonresponsive since stamp restricted public disclosure of 
information concerning essential nature of services and product offered, 
as well as price, quantity and delivery terms and affords that bidder 
opportunity, after bid opening, of accepting or refusing award, which is 
contrary to requirements of competitive bid system 

Minority hiring goals 

Where Washington Plan bid appendix requires bidder to insert goals 
and sign appendix, bid which includes signed appendix without insertion 
of goals is nonresponsive since noncompliance with appendix require- 
ments is not minor deviation which may be waived. Although appendix 
mistakenly made one reference to bidder ‘responsibility’? instead of 
responsiveness, appendix read as whole indicated that compliance was 
to be matter of responsiveness, and record indicates that protester, who 
was on constructive notice of correct terminology, was not prejudiced 
by error Be a ee se UE 

Technical deficiencies of equipment, etc., offered 

Scope of work understanding 

Where bidder never successfully passes demonstration required by 
IFB to establish technical ability to perform in responsible manner—a 
specific and objective responsibility criterion contained in solicitation— 
GAO finds there was no reasonable basis upon which contracting officer 
could find bidder responsible 
Responsiveness v. responsibility. (See BIDDERS, Responsibility v. bid 

responsiveness) 
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BIDDERS—Continued 

Right to award 

Prior unsatisfactory service 

Contracting officer’s determination that bidder is nonresponsible 
because of lack of tenacity and perserverance based on bidder’s poor 
performance on recent contracts is sustained notwithstanding SBA’s 
appeal of that determination which was denied by head of agency. Fact 
cited by SBA that bidder’s performance record recently had shown 
marked improvement does not establish that contracting officer’s 
determination is unreasonable where record indicates that decrease in 
number of bidder’s delinquent contracts resulted from delivery date 
extensions granted by Govt. and completion of already delinquent 
contracts rather than from bidder’s tenacity and perserverance____- 
Right to response to inquiries 

Advertised procurement is open and public to protect interests of 
both Govt. and bidders. Agency’s position that no regulation obliged 
it to notify apparently successful bidder of fact that undisclosed late 
bid was being considered for award is not persuasive justification for 
declining to provide information where apparently successful bidder 
makes several preaward inquiries attempting to ascertain procurement 
status. Record does not show whether there was actual failure to furnish 
advice, or merely poor communication. But procurement officials should 
be sensitive to position of bidder and make reasonable efforts to respond 
to inquiries 

BIDS 

Acceptance 

Unbalanced bids 

Where agency receives mathematically unbalanced bids and deter- 
mines that quantity estimates in IFB are valid representation of actual 
needs, award may be made to low bidder notwithstanding its bid is 
unbalanced 

Improper 

Proposed acceptance of apparent low mathematically unbalanced bid 
is not proper where (1) agency determines bid is low through reevalua- 
tions using substantially revised estimates of work requirements, which, 
in themselves, indicate that ‘‘material unbalancing” (existence of 
reasonable doubt that any award would result in lowest cost to Govt.) 
is present; (2) under reevaluation using one of revised estimates, bid is 
not low, confirming existence of material unbalancing; (3) reevaluation 
procedure has effect of introducing new evaluation factors into procure- 
ment and contravenes requirement that bidders compete equally based 
on objective factors in IFB. B—161208, Aug. 8, 1967, modified 
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BIDS—Continued 
Acceptance time limitation 
Waiver 
Not prejudicial to other bidders 
Low bidder would not be precluded from waiving 10-day bid accept- 
ance period after expiration, since, by offering to keep bid open for 60- 
day period contemplated by IFB, bidder assumed risk of price increases 
during period and did not gain advantage over other bidder 
Additives. (See BIDS, Aggregate v. separable items, prices, etc., 
Additives) 
Aggregate v. separable items, prices, etc. 
Additives 
Correction 
Not prejudicial to other bidders 
Where bid included alternate item price, bid deviated from amended 
bidding requirement that alternate work and price therefore be included 
in base bid price. However, bid may nevertheless be accepted if other- 
wise proper since deviation did not prejudice other bidders as bidder is 
obligated to perform all work and bid is low overall whether price under 
alternate item is included or is in addition to base bid price_________ ae 
Appropriation availability 
FPR, unlike ASPR, imposes no duty on contracting officer to record 
amount of funds available prior to bid opening for base bids and alter- 
nates when amount of funding is in doubt. Therefore, determination of 
actual available funding, and the consequential determination whether 
alternates, if any, will be applied, may properly be made after bid 
opening in case of civilian agency. However, adoption of uniform Govt- 
wide policy is recommended - - - - 
Award basis 
Where solicitation provided for insertion of bid price for entire work 
(basic bid) and insertion of bid prices for deductive items (alternates), 
and stated that evaluation of bids would be made on bases of basic bid 
and all alternates, it was proper to evaluate basic bid without deductive 
items since award was made for entire work. However, agency is advised 
to clarify its evaluation provision for future use _-___-_-------------- 
All or none 
Qualified. (See BIDS, Qualified, All or none) 
Ambiguous 
Bid modification 
Not prejudicial to other bidders 
Bid containing allegedly ambiguous price term may be accepted where 
no prejudice could result to other bidders because bid is low under all 
possible interpretations and bidder agrees to be bound by interpretation 
yielding lowest bid 
Two possible interpretations 
Both reasonable 
Bid which omitted pages of IFB is nonresponsive, notwithstanding it 
contained every page which required an entry, but which did not serve 
to incorporate by reference other material pages, and was accompanied 
by cover letter stating that ‘applicable documents’”’ are being submitted, 
which was ambiguous as to whether it referred to documents of IFB as 
issued or to documents returned with bid, because bidder’s intention to 
be bound by all material provisions of solicitation is unclear - - - ~~ ---- 
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BIDS—Continued 

Amendments 

Written 

Where agency issues telegraphic solicitation amendment one day 
before bid opening and telephonically notifies bidders of that fact who, 
without objecting, expressly acknowledge receipt of amendment, one 
bidder’s assertion that agency did not issue written amendment and did 
not provide bidders with sufficient time to consider amendment is 
without merit 
Bid bonds. (See BONDS, Bid) 
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Bidders, generally. (See BIDDERS) 
Bond. (See BONDS, Bid) 
Buy American Act 

Foreign product determination 

Component v. end product 

A 1975 GAO audit report expressed reservations whether contractor’s 
85 to 90 percent manufacturing of radio sets in Mexico satisfies Buy 
American Act requirement that materials must be “manufactured in the 
United States” in order to qualify as domestic end product, and recom- 
mended ASPR Committee consideration of issue. Recent protest decision 
in different factual context repeated recommendation. Considering 
Mexican manufacturing issue in present protest is therefore viewed as 
inappropriate 

Protests 

Contentions raised by prior contractor for radio sets—which did not 

submit proposal under RFP—will be considered despite allegations that 
contractor is not sufficiently interested to protest, because they are 
interrelated with Buy American Act issues raised in separate protest. 
Prior contractor’s protest was premature at time of filing (issuance of 
RFP) but contentions are appropriately for consideration at present 


Cancellation. (See BIDS, Discarding all bids) 
Changes, erasures, reviews, etc. 

Initialing 

Contention that ‘‘all or none” qualification on bidding schedule was 
change in bid requiring initialing by bidder is without merit because (1) 
qualification was not change; (2) assuming qualification was change, 
bidding schedule was initialed; and (3) lack of initialing of change could 
have been waived as minor informality 
Collusive bidding 

Allegations unsupported by evidence 

Unsupported allegation that successful bidder, issued COC by SBA, bid 
collusively with another bidder, and was not unaffiliated bidder as 
represented in bid is not sufficient to overcome certification of un- 
affiliation in bid and lack of evidence to show violation of certification _- 

Referral to Justice Department 

Questions of alleged collusive pattern of bidding by small business 
firms should be referred to Attorney General by procuring agency for 
resolution pursuant to ASPR 1-111.2, since interpretation and enforce- 
ment of criminal laws are functions of Attorney General and Federal 
courts, not GAO 
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BIDS—Continued 
Competitive system 
Adequacy of competition 
One bid inadequate 

Award may not be made under Navy total small business set-aside to 
firm found to be other than small business concern by Small Business 
Administration (SBA), even though firm’s bid was the only one received. 
Retrospective determination by Navy that there was not sufficient 
competition to justify set-aside and suggestion that invitation for bids 
(IFB) size classification may be erroneous do not allow direct award to 
sole bidder. Requirement must be resolicited so that all potential bidders, 
including other large business firms, may have opportunity to compete _- 

Bid acceptance time 

Bidder, who submitted bid 30 minutes after 1:30 p.m. bid opening 
because it unreasonably interpreted IFB bid opening time designation 
of either “.30 PM” or “30 PM” as 3 p.m., and did not inquire as to 
correct bid opening time, may not have its late bid considered, despite 
substantial contribution to bid lateness of defective IFB and Govern- 
ment’s improper failure to notify bidders of correct bid opening time, 
because bidder caused own lateness and integrity of competitive bid 
system may be jeopardized if late bid is considered since other bids had 
edi CR eid wen CSc atl. eek IS 

‘*Buy Indian Act’’ 

Proposed award of school design contract to Indian school board 
under title I, Public Law 93-638—‘“Indian Self-Determination Act’’— 
is not objectionable, provided requirements of act and its regulations are 
satisfied. Act provides contracting authority covering broad range of 
Indian programs and independent of contracting laws and regulations 
ordinarily applicable to Interior Department, including Brooks Bill 
architect-engineer selection procedure (40 U.S.C. 541, et seq., and 
FPR subpart 1-4.10). Therefore, protest by architectural firm competing 
in Brooks Bill procurement initiated prior to school board’s application 
for contract under P.L. 93-638 is denied___-_______- 

Confidential bid 

Prejudicial to other bidders 

Low bid to provide computer services which is stamped ‘‘CONFI- 
DENTIAL” is nonresponsive since stamp restricted public disclosure 
of information concerning essential nature of services and product 
offered, as well as price, quantity and delivery terms and affords that 
bidder opportunity, after bid opening, of accepting or refusing award, 
which is contrary to requirements of competitive bid system 

Equal bidding basis for all bidders 

Bidders’ superior advantages 

Protests against award of contracts because possible competitive 
advantages may accrue to competitors availing themselves of ‘‘WIN”’ 
program (providing for limited wage rate reimbursement and tax benefits 
for hiring and training of welfare recipients) are denied since matter is 
conjectural and any competitive advantages would not result from 
preferential or unfair treatment by Govt. While possible ramification of 
WIN program might be inconsistent with one purpose of Service Contract 
Act of 1965, program is not contrary to any provision of Act 
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BIDS—Continued 
Competitive system—Continued 
Evaluation factors determinability 
Not prejudicial to other bidders 
Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
Federal aid, grants, etc. 
Basic principles 
Basic principles of Federal norm of competitive bidding are intended 
to produce rational decisions by those who purchase for Federal Govt.; 
to extent, therefore, that grantee’s procurement decision (and concur- 
rence in decision by grantor agency) is not rationally founded, it may 
be in conflict with fundamental Federal norm. Procurement under 
‘fYational basis’ test does not require detailed knowledge of GAO 
decisions 
Bidder substitution 
Improper 
Rational support is found for rejection by grantee and concurrence 
by grantor agency of low bid submitted by ‘Ethridge & Griffin Const. 
Co. * * * a corporation, organized and existing under the law of the 
State of Ga * * *’ and signed by individual as secretary. Corporation 
was and is nonexistent. Award to Griffin Construction Company would 
be an improper substitution. Rationale for objecting to award to entity 
other than named in bid is that such action could serve to undermine 
sound competitive bidding procedures 
Equal Employment Opportunity programs 
Where applicable regulations of Federal Govt. agency require that 
procurements by grantees be conducted so as to provide maximum open 
and free competition, certain basic principles of Federal procurement 
law must be followed by grantee. Therefore, rejection of low bid under 
grantee’s solicitation as nonresponsive was improper where basis for 
determining responsiveness to minority subcontractor listing require- 
ment was not stated in IFB and bidder otherwise committed itself to 
affirmative action requirements. It is therefore recommended that 
contract awarded to other than low bidder be terminated 139 
Integrity of system. (See BIDS, Competitive system, Preservation of 
system’s integrity) 
Late bids 
Hand-carried bid may be accepted even though received late since 
lateness is result of bid opening officer’s erroneous rejection of initial 
tender which was timely made and consideration of bid does not com- 
promise integrity of competitive bid system 
Totality of information of record more reasonably supports con- 
clusion that hand-carried bid did not arrive at designated depositary 
room by time for bid opening, notwithstanding time/date stamp show- 
ing timely receipt. Time/date stamp was mechanical hand stamp, not 
automatic timepiece, and manually adjustable to show approximate time 
in 15-minute intervals 
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BIDS—Continued 

Competitive system— Continued 

Minor deficiencies in bid 

Listing of subcontractors 
No valid purpose served 

Although solicitation requirement for listing of pipe suppliers is not 
fully met by low bidder who lists two possible suppliers for certain 
categories of pipe, award may be made to low bidder. Facts show that 
listing requirement was inadvertently included in solicitation by agency 
and that second low bidder who complied fully with listing requirement 
was not prejudiced thereby. Moreover, listing requirement serves no 
valid purpose’ for Govt. where item being procured is commercially 
available as in instant case 

Negotiated contracts. (See CONTRACTS, Negotiation, Competition) 

Preservation of system’s integrity 

Bidder, who submitted bid 30 minutes after 1:30 p.m. bid opening 
because it unreasonably interpreted IFB bid opening time designa- 
tion of either “.30 PM” or “30 PM” as 3 p.m., and did not inquire as 
to correct bid opening time, may not have its late bid considered, despite 
substantial contribution to bid lateness of defective IFB and Govern- 
ment’s improper failure to notify bidders of correct bid opening time, 
because bidder caused own lateness and integrity of competitive bid 
system may be jeopardized if late bid is considered since other bids had 
been publicly opened 

Invitation canceled and resolicited 

While fact that specifications are inadequate, ambiguous or otherwise 
deficient is not compelling reason to cancel invitation, absent showing of 
prejudice, where specification is restrictive of competition and record 
indicates that additional firms would bid on revised specifications in- 
cluded in a resolicitation, cancellation is proper course of action 

Workmanship requirements providing ‘all parts shall be free from 
defects or blemishes affecting their appearance” and ‘workmanship 
shall be first class throughout” are highly subjective and vague in that 
they fail to provide clear standard upon which bid samples will be evalu- 
ated. As such, although we agree with General Services Administration 
that rejection of bid samples would have been legally questionable, bids 
should have been rejected and procurement resolicited in terms indicating 
what specific characteristics, if any, bid samples would have to meet--_- 

Nonexistence of compelling reason 

Although IFB was patently defective in indicating bid opening time 
and contracting officer improperly failed to inform bidders of correct 
bid opening time when he was made aware of IFB discrepancy prior to 
bid opening, no compelling reason exists to cancel IFB after bid opening 
and resolicit requirement since late bidder contributed to own lateness by 
failing to inquire regarding patent deficiency and there is adequate 
competition, a reasonable price and absence of any indication of prejudice 
to other bidders 
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BIDS—Continued 

Competitive system—Continued 

Restrictions on competition 

Prohibition 
Surplus material 

Navy “blanket” prohibition of all surplus material (whether new 
and unused surplus or reconditioned surplus) is not in compliance with 
requirements for “free and open’’ competition and drafting specifications 
stating Govt.’s actual needs. Navy contracting officer and cognizant 
technical personnel should determine, if possible under circumstances of 
particular procurement, at time solicitation is issued whether surplus 
and/or reconditioned material will meet its actual needs 

Small business awards 

Any situation which could reasonably be construed as being one in 
which procuring agency advocates use of size standard differing from 
that then applicable under SBA regulation would amount to encroach- 
ment whether intentional or unintentional on SBA’s exclusive jurisdic- 
tion. Thus, where, as here, applicable SBA regulations were changed 7 
days prior to bid opening and IFB can reasonably be construed as 
setting forth size standard differing from SBA’s, encroachment has oc- 
curred and impact of encroachment on competition must be analyzed_- 

Subcontractors 

National Aeronautics and Space Administration’s (NASA) exercise 
of general administrative functions in determining technical approaches 
to problem solving is not sufficient involvement in selection of subcon- 
tractor to cause our review of subcontract award since parallel develop- 
ment to test multiple approaches to problem solving was reasonable and 
specification prepared as a result thereof for use in subcontract award 
permitted competition, even by protester, and NASA was not involved 
in selection as envisioned in 54 Comp. Gen. 767_______---- ets a 

Superior advantage of some bidders 

‘‘Win’’ program 

Protests against award of contracts because possible competitive 
advantages may accrue to competitors availing themselves of ‘“‘WIN” 
program (providing for limited wage rate reimbursement and tax bene- 
fits for hiring and training of welfare recipients) are denied since matter 
is conjectural and any competitive advantages would not result from 
preferential or unfair treatment by Govt. While possible ramification of 
WIN program might be inconsistent with one purpose of Service Con- 
tract Act of 1965, program is not contrary to any provision of Act 

Unbalanced bids 

Proposed acceptance of apparent low mathematically unbalanced bid 
is not proper where (1) agency determines bid is low through reevalua- 
tions using substantially revised estimates of work requirements, which, 
in themselves, indicate that ‘‘material unbalancing” (existence of rea- 
sonable doubt that any award would result in lowest cost to Govt.) 
is present; (2) under reevaluation using one of revised estimates, bid is 
not low, confirming existence of material unbalancing; (3) reevalution 
procedure has effect of introducing new evaluation factors into procure- 
ment and contravenes requirement that bidders compete equally based 
on objective factors in IFB. B—-161208, Aug. 8, 1967, modified 
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BIDS—Continued 

Competitive system—Continued 

Unfair practices allegation 

Contention raising allegedly ‘questionable’ pattern of bidding by 
certain small business firms is not for consideration, since ASPR 1-111.2, 
“Noncompetitive Practices,’ provides that such matters should be re- 
ferred by procuring agency to Attorney General for prosecution 
Conformability of articles to specifications. (See CONTRACTS, Specifica- 

tions, Conformability of equipment, etc., offered) 
Contracts, generally. (See CONTRACTS) 
Cover letter. (See BIDS, Letter accompanying bid) 

Qualifying bid. (See BIDS, Qualified, Letter, etc., Containing conditions 

not in invitation) 

Delivery provisions 

Evaluation. (See BIDS, Evaluation, Delivery provisions) 
Deviations from advertised specifications. (See CONTRACTS, Specifica- 

tions, Deviations) 
Di minimus rule 

Bid mistake. (See BIDS, Mistakes, Di minimus rule) 
Discarding all bids 

Compelling reasons only 

While fact that specifications are inadequate, ambiguous or Otherwise 
deficient is not compelling reason to cancel invitation, absent showing 
of prejudice, where specification is restrictive of competition and 
record indicates that additional firms would bid on revised specifications 
included in a resolicitation, cancellation is proper course of action 

Invitation defects 

D.C.’s cancellation of invitation after bid opening was proper upon 
determination that specifications for one particular item being procured 
overstated user’s actual needs and had detrimental effect of restricting 
competition ___- wife Ja telohCSS 

Omission of one line item, which may have substantial cost impact 
in relation to other 53 items in IFB for acoustical ceiling work, does not 
constitute compelling reason to reject all bids and readvertise since 
other items are valid repesentation of Govt.’s needs and alternate 
methods exist to satisfy need of omitted item 

Workmanship requirements providing “all parts shall be free from 
defects or blemishes affecting their appearance’? and ‘‘workmanship 
shall be first class throughout” are highly subjective and vague in that 
they fail to provide clear standard upon which bid samples will be evalu- 
ated. As such, although we agree with General Services Administration 
that rejection of bid samples would have been legally questionable, bids 
should have been rejected and procurement resolicited in terms indicat- 
ing what specific characteristics, if any, bid samples would have to 


Not a mandatory requirement 

Although IFB was patently defective in indicating bid opening time 
and contracting officer improperly failed to inform bidders of correct 
bid opening time when he was made aware of IFB discrepancy prior to 
bid opening, no compelling reason exists to cancel IFB after bid opening 
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BIDS—Continued 
Discarding all bids—Continued 
Not a mandatory requirement—Continued 
and resolicit requirement since late bidder contributed to own lateness 
by failing to inquire regarding patent deficiency and there is adequate 
competition, a reasonable price and absence of any indication of preju- 
dice to other bidders 
Price disclosure effect 
Bidder, who submitted bid 30 minutes after 1:30 p.m. bid opening 
because it unreasonably interpreted IFB bid opening time designation 
of either ‘.30 PM” or “30 PM” as 3 p.m., and did not inquire as to 
correct bid opening time, may not have its late bid considered, despite 
substantial contribution to bid lateness of defective IFB and Govern- 
ment’s improper failure to notify bidders of correct bid opening time, 
because bidder caused own lateness and integrity of competitive bid 
system may be jeopardized if late bid is considered since other bids had 
been publicly opened 
Reinstatement 
General Accounting Office direction 
Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change 
without notice may be ignored in evaluating bid under brand name or 
equal clause since bid, read as a whole, indicates bidder’s intention to 
furnish from stock product conforming to specifications. Effect of legend 
by manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 
Low responsive bidder under canceled invitation 
Solicitation provision requiring bid bond in amount of 20 percent of 
“bid,” when read in context of entire bid package, may not reasonably 
be interpreted as applicable to monthly rather than annual bid total for 
1-year contract, even though bid schedule called for monthly bid prices. 
Therefore, notwithstanding low bidder’s erroneous interpretation of bid 
guarantee provision, agency’s determination to resolicit bids under 
corrected specification is not justified and low bid is nonresponsive_- _- 
Resolicitation 
Revised specifications 
As general rule, mathematically unbalanced bid—bid based on enhanced 
prices for some work and nominal prices for other work—may be accepted 
if agency, upon examination, believes IFB’s estimate of work require- 
ments is reasonably accurate representation of actual anticipated needs. 
But where examination discloses that estimate is not reasonably accurate, 
proper course of action is to cancel IFB and resolicit, based upon revised 
estimate. B—161208, Aug. 8, 1967, modified 
Solicitation should be canceled and requirement resolicited where (1) 
low bidder found to be responsible by agency is ineligible for award 
because bidder failed to comply with specific and objective responsibil- 
ity criterion in IFB; and (2) only other bidder’s price is almost $8 mil- 
lion higher than that of low bidder. Also, determination that low 
bidder was responsible shows that specific and objective criterion was 
unnecessary 
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BIDS—Continued 

Discount provisions 

Bid bond amount calculated on discount price 

Since ASPR 2-407.3(b) provides that any prompt payment discount 
offered shall be deducted from bid price on assumption that discount 
will be taken and offered discount of successful bidder shall form part of 
award, where prompt payment discount is offered in bid where bid bond 
is required amount of bid bond may be properly calculated on discounted 


Errors. (See BIDS, Mistakes) 
Evaluation 
Aggregate v. separable items, prices, etc. 
All or none bid 
Where IFB permits multiple awards, “all or none’ bid lower in 
aggregate than any combination of individual bids available may be 
accepted by Govt. even though partial award could have been made at 
lower unit cost 
Base bid low 
Where solicitation provided for insertion of bid price for entire work 
(basic bid) and insertion of bid prices for deductive items (alternates), 
and stated that evaluation of bids would be made on bases of basic bid 
and all alternates, it was proper to evaluate basic bid without deductive 
items since award was made for entire work. However, agency is advised 
to clarify its evaluation provision for future use 
Total v. extension differences 
While IFB clause, stating that aggregate total of lump-sum and unit 
price items, based on estimated quantities, shall be basis for comparison 
of bids, assumes that extended price for each item will equal product of 
unit price times estimated quantity, it does not indicate that where there 
is inconsistency one shall prevail over other.____..--..-.-.---- eisae 
All or none bids 
Qualified. (See BIDS, Qualified, All or none) 
Alternate bases bidding 
Propriety of evaluation 
Where bid included alternate item price, bid deviated from amended 
bidding requirement that alternate work and price therefore be included 
in base bid price. However, bid may nevertheless be accepted if otherwise 
proper since deviation did not prejudice ‘other bidders as bidder is obli- 
gated to perform all work and bid is low overall whether price under 
alternate item is included or is in addition to base bid price 
Basis for evaluation 
Descriptive literature on file 
Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change 
without notice may be ignored in evaluating bid under brand name or 
equal clause since bid, read as a whole, indicates bidder’s intention to 
furnish from stock product conforming to specifications. Effect of legend 
by manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 
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BIDS—Continued 
Evaluation—Continued 
Conformability of equipment, etc. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 
Contrary to terms of solicitation 
Presumption of unacceptability 

Agency’s presumption that bidders offering surplus material can 
meet QPL requirements only if bidder affirmatively volunteers and 
shows in its bid that it could meet acceptance test, QPL, and other 
Govt. requirements, is contrary to basic procurement policy 

Criteria 

Federal aid, grants, etc. 

Grantee’s decision to give greater weight to long-range operating 
cost, rather than initial capital cost, in selecting successful bidder can 
be rationally supported so long as evaluation criteria for award makes 
clear basis upon which bids will be evaluated 

Propriety of evaluation. (See BIDS, Evaluation, Propriety) 

Delivery provisions 

After date of contract v. after receipt of contract 

Where IFB required delivery within 280 days “after date of award,” 
telegraphic bid offering delivery ‘‘280 days after receipt of award” was 
properly rejected as nonresponsive, where solicitation contained pro- 
vision for evaluation of bids offering delivery based upon date of receipt 
of contract or notice of award (rather than contract date) by adding 
maximum number of days normally required for delivery of award 
through mails. Thus evaluated, protester’s bid exceeded required de- 
livery schedule 

Requirements contracts 

Fact that prices of items under contract calling for definite quantity 
with fixed delivery might be lower than prices under requirements con- 
tract does not mean that the overall cost to Government is less since 
indirect costs associated with definite quantity contract must be con- 
sidered such as cost of extra warehouse storage for additional inventory, 
generated excess inventory, and cost of transporting excess inventory 
to other locations 

Labor costs 

Old v. new wage rates 

When contract is awarded on basis of old wage rates after new Service 
Contract Act wage determination has been received after bid opening, 
option should not be exercised since proper way to determine effect of new 
wages is to recompete rather than assume new rate would affect bidders 
equally. Recommendation is being referred to appropriate congressional 
committees pursuant to Legislative Reorganization Act of 1970, 31 
U.S.C. 1172 

On basis other than invitation 

Intended bid price 
Mathematically converted 

Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
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BIDS—Continued 
Evaluation—Continued 
Propriety 
Criteria of evaluation 
Invitation specifications did not provide for evaluation of equipment 
on basis of operation and maintenance costs and thus those factors 
were not for consideration in selecting equipment 
Tax benefits 
‘‘Win’’ program 
Protests against award of contracts because possible competitive 
advantages may accrue to competitors availing themselves of ‘‘WIN” 
program (providing for limited wage rate reimbursement and tax 
benefits for hiring and training of welfare recipients) are denied since 
matter is conjectural and any competitive advantages would not result 
from preferential or unfair treatment by Govt. While possible ra -..ifica- 
tion of WIN program might be inconsistent with one purpose of Service 
Contract Act of 1965, program is not contrary to any provision of Act__ 
Tax inclusion or exclusion 
Protest that low bidder did not include Federal Excise Tax (F.E.T.) 
in its bid price under invitation which provided that all Federal, State 
and local taxes (including F.E.T.) were included in bid price and resulting 
contract price is denied as bidder took no exception to requirement 
and unless bid affirmatively shows that taxes are excluded, it is presumed 
that taxes are included in bid price_______________ 
Failure to furnish something required. (See CONTRACTS, Bpecifications, 
Failure to furnish something required) 
Guarantee 
Letter of credit. (See LETTER OF CREDIT, Bid guarantee) 
Guarantees 
Checks 
Insufficient amount 
Bid which contained $3,000 certified check, instead of 20-percent bid 
guaranty of $106,092 bid, was properly rejected, since failure to submit 
sufficient bid bond renders bid nonresponsive__--_--__-_~_- ~~ - 
Invitation requirement 
Solicitation provision requiring bid bond in amount of 20 percent of 
“bid,”’ when read in context of entire bid package, may not reasonably 
be interpreted as applicable to monthly rather than annual bid total for 
1-year contract, even though bid schedule called for monthly bid prices. 
Therefore, notwithstanding low bidder’s erroneous interpretation of bid 
guarantee provision, agency’s determination to resolicit bids under cor- 
rected specification is not justified and low bid is nonresponsive - - -_--~- 
Hand carried 
Delivery location 
Provision in solicitation that bids be mailed to certain address or 
hand-carried to depositary located at mailing address does not prohibit 
hand delivery to official located in bid opening room who was authorized 
eS Wa a. Bre leer ene aneonede cb oawe 
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BIDS—Continued 
Invitation for bids 
Ambiguous 
Minority hiring goals 
Protester’s assertion that solicitatation was confusing and ambiguous 
because it only provided space for insertion of goals for time periods 
which had expired is without merit, since solicitation specified that goals 
for the last period for which space was provided would be applicable to 
the contract to be awarded 
Bid opening time 
Error 
Contracting officer acted unreasonably and in contravention of ASPR 
2-208 in failing to at least telephonically notify five firms on bidders’ list 
of correct bid opening time when he was made aware of patent error in 
IFB, which designated bid opening time as either ‘.30PM”’ or “30 PM,” 
even though DD Form 1707 included in solicitation package but not 
incorporated in IFB indicated correct bid opening time of 1:30 p.m. 
Contracting officer should not merely presume that reasonable bidders 
would inquire as to correct bid opening time under such circumstances__ 
Cancellation 
After bid opening 
Although IFB was patently deféctive in indicating bid opening time 
and contracting officer improperly failed to inform bidders of correct bid 
opening time when he was made aware of IF'B discrepancy prior to bid 
opening, no compelling reason exists to cancel IFB after bid opening 
and resolicit requirement since late bidder contributed to own lateness 
by failing to inquire regarding patent deficiency and there is adequate 
competition, a reasonable price and absence of any indication of prejudice 
to other bidders 
Erroneous 
Cancellation of a subsequet IFB on basis that services were no longer 
required was erroneous where there was in fact a continuing need for the 
services which was being met through a noncompetitive, informal 
agreement with a contractor to a Federal agency—an arrangement un- 
authorized by statute. Recommendation is made that D.C. discontinue 
present method of procurement and that services be procured through 
informal advertising or an intergovernmental agreement authorized by 
BUNGGNN oh owe su da vos — 46 - ne buvicnasslin~ <idapesase a> aap eicontgt—b 
Justification 
Cancellation of IFB and negotiation of sole-source award to low 
bidder offering surplus material was not improper, even though con- 
tracting officer failed to ask QPL preparing activity for required waiver 
of those QPL requirements, which were not required of bidder, pursuant 
to ASPR 1-1108; however, recommendations is made that waiver be 
gotten to exercise of option under contract 
As general rule, mathematically unbalanced bid—bid based on en- 
hanced prices for some work and nominal prices for other work—may be 
accepted if agency, upon examination, believes IFB’s estimate of work 
requirements is reasonably accurate representation of actual anticipated 
needs. But where examination discloses that estimate is not reasonably 
accurate, proper course of action is to cancel IFB and resolicit, based upon 
revised estimate. B—161208, Aug. 8, 1967, modified 


227-170 O- 77-11 
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BIDS—Continued 

Invitation for bids—Continued 

Cancellation—Continued 

Not prejudicial to other bidders 

Although it would seem that contracting officer, who canceled IFB 
for supply of aircraft parts after determining that nonresponsive bid 
offering surplus material met Govt.’s actual minimum needs for much 
lower cost and who negotiated sole-source contract with surplus bidder 
on ‘public exigency” basis, acted improperly in failing to solicit other 
bidders on same basis, other bidders were not prejudiced since it is un- 
likely they would have offered surplus and low surplus bid was responsive 


Clauses 
Grandfather 
Question regarding propriety of IFB’s failure to reference applicable 
SBA “Grandfather” clause (used in determining small business size 
status) effective 7 days prior to bid opening, where IFB indicated dif- 
ferent dollar threshold for small business standard, is significant issue 
under Bid Protest Procedures 
Defective 
Size standards 
Where change to SBA’s small business size standard was published in 
Fed. Reg. prior to bid opening, all parties are held to be on constructive 
notice, even procuring agency, especially where material should have 
caused it to take action to amend IFB’s stated size standards. Agency’s 
unintentional failure to bring its IFB size standard into line with SBA’s 
could have had substantial adverse effect on competition and in this 
regard IFB was defective. However, even if contract awarded had not 
been substantially performed, harm to competitive system generated by 
agency’s inadvertence may not have necessitated GAO recommendation 
Ser Rew Ceo te a Se Oo tee ae Stearate ea oir oee 
Interpretation 
Oral explanation 
Oral explanation furnished bidder regarding manner of award has no 
legal effect where IF B requires bidders to request in writing any explana- 
tion desired regarding meaning or interpretation of IFB 
Reasonable 
Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
Line item 
Omission 
Omission of one line item, which may have substantial cost impact in 
relation to other 53 items in IFB for acoustical ceiling work, does not 
constitute compelling reason fo reject all bids and readvertise since other 
items are valid representation of Govt.’s needs and alternate methods 
exist to satisfy need of omitted item 
Reasonable interpretation. (See BIDS, Invitation for bids, Interpreta- 
tion, Reasonable) 
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BIDS— Continued 
Invitation for bids—Continued 
Requirements 
Invitation specifications did not provide for evaluation of equipment 
on basis of operation and maintenance costs and thus those factors were 
not for consideration in selecting equipment 
Commitment to Washington, D.C. minority hiring plan 
Invitation for bids (IFB) required bidders to commit themselves only 
to terms and conditions of Washington Plan as spelled out in IFB. 
Contention that IFB was improper because it required commitment to 
a revised Plan not yet issued is without merit 
Interpretation 
Stock model requirements 
Requirement that “All equipment furnished by Contractor shall be 
stock models for which parts are readily available’’ is more reasonably 
construed to mean that end products must be stock models rather than 
components or parts of equipment which are merely required to be 
““PeNeene CN ais bid crpi> iniy ences evtines 2 deeetind Bytes web 4 so Laistei bli Renae teks 
Responsive to 
Bid which included signed appendix including percentage goals for 
two trades bidder contemplated utilizing in contract performance was 
responsive to requirements of IFB. Protester’s assertion that bidders 
were required to submit estimates of manhours required for work in 
Washington area and of number of employees to be used is based on 
different appendix used in earlier case and has no applicability to instant 
matter 
Vague 
Workmanship 1equirements providing ‘‘all parts shall be free from 
defects or blemishes affecting their appearance’ and ‘‘workmanship shall 
be first class throughout” are highly subjective and vague in that they 
fail to provide clear standard upon which bid samples will be evaluated. 
As such, although we agree with General Services Administration that 
rejection of bid samples would have been legally questionable, bids should 
have been rejected and procurement resolicited in terms indicating what 
specific characteristics, if any, bid samples would have to meet 
Telegraphic amendment 
Where agency issues telegraphic solicitation amendment one day before 
bid opening and telephonically notifies bidders of that fact who, without 
objecting, expressly acknowledge receipt of amendment, one bidder’s 
assertion that agency did not issue written amendment and did not provide 
bidders with sufficient time to consider amendment is without merit__- -__ 
Labor stipulations. (See CONTRACTS, Labor stipulations) 
Late 
Acceptance 
Not prejudicial to other bidders 
Hand-carried bid may be accepted even though received late since 
lateness is result of bid opening officer’s erroneous rejection of initial 
tender which was timely made and consideration of bid does not com- 
promise integrity of competitive bid system 
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BIDS—Continued 

Late—Continued 

Acceptance—Continued 

Prejudicial to other bidders 

Bidder, who submitted bid 30 minutes after 1:30 p.m. bid opening 
because it unreasonably interpreted IFB bid opening time designation 
of either ‘.30 PM” or “30 PM” as 3 p.m., and did not inquire as to 
correct bid opening time, may not have its late bid considered, despite 
substantial contribution to bid lateness of defective IFB and Govern- 
ment’s improper failure to notify bidders of correct bid opening time, 
because bidder caused own lateness and integrity of competitive bid 
system may be jeopardized if late bid is considered since other bids had 
been publicly opened 

Agency responsibility 

Advertised procurement is open and public to protect interests of both 
Govt. and bidders. Agency’s position that no regulation obliged it to 
notify apparently successful bidder of fact that undisclosed late bid was 
being considered for award is not persuasive justification for declining 
to provide information where apparently successful bidder makes several 
preaward inquiries attempting to ascertain procurement status. Record 
does not show whether there was actual failure to furnish advice, or 
merely poor communication. But procurement officials should be sensi- 
tive to position of bidder and make reasonable efforts to respond to 
inquiries 

Conflicting statements 

Factual statements made by attendee at bid opening who claimed to 
have observed occurrences from far corner of room are rejected in 
preference to contrary statements submitted by bid opening officer and 
alternate who directly participated in contested delivery of bid 

Disposition 

Although protest, insofar as it concerns IFB discrepancy in designating 
correct bid opening time, is untimely under Bid Protest Procedures, 
since it was not filed prior to bid opening, balance of protest, i.e., con- 
tention that protester’s bid should not have been rejected as late, is timely 
because protester filed within 10 working days after it became aware of 
basis for protest 

Hand-carried delay 

Where bid opening officer states that hand-carried bid initially was 
tendered, according to clock in bid opening room, prior to scheduled bid 
opening time and prior to authorized public declaration that such time 
had arrived, rejection of bid as late is not required even though officer 
initially rejected tender of bid in accordance with time shown on un- 
synchronized clock outside bid opening room. Authorized public declara- 
tion, made in accordance with clock in bid opening room, that time for bid 
opening has arrived is prima facie evidence of that fact. 

Evidence 

Despite allegation that clause included in invitation for bids as re- 
quired by regulation (Armed Services Procurement Regulation 7—2002.2 
(c) (ii)) provides that only acceptable evidence to establish time of bid 
receipt at Government installation is time/date stamp of installation, all 
evidence relevant to time of receipt of hand-carried bid is considered since 
regulation applies only for consideration of late mailed and telgraphic 
bids, and not late hand-carried bids 
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BIDS—Continued 
Late—Continued 
Identification of bid erroneous 
Negotiated procurement. (See CONTRACTS, Negotiation, Late pro- 
posals and quotations, Identification erroneous) 
Locked office 
Telegraphic modification delayed. (See BIDS, Late, Telegraphic 
modifications, Delay due to Western Union, Unable to deliver, 
Locked building) 
Mishandling determination 
Record v. time/date stamp 
Totality of information of record more reasonably supports con- 
clusion that hand-carried bid did not arrive at designated depositary 
room by time for bid opening, notwithstanding time/date stamp showing 
timely receipt. Time/date stamp was mechanical hand stamp, not 
automatic timepiece, and manually adjustable to show approximate 
time in 15-minute intervals 
Telegraphic bid. (See BIDS, Late, Telegraphic modifications, Mis- 
handling by Government) 
Modification 
By telegram. (See BIDS, Late, Telegraphic modifications) 
Negotiated procurement 
Late proposals and quotations. (See CONTRACTS, Negotiation, Late 
proposals and quotations) 
Public opening 
Advertised procurement is open and public to protect interests of 
both Govt. and bidders. Agency’s position that no regulation obliged 
it to notify apparently successful bidder of fact that undisclosed late bid 
was being considered for award is not persuasive justification for declining 
to provide information where apparently successful bidder makes several 
preaward inquiries attempting to ascertain procurement status. Record 
does not show whether there was actual failure to furnish advice, or merely 
poor communication. But procurement officials should be sensitive to 
position of bidder and make reasonable efforts to respond to inquiries__ ~~ 
Recommendation to ASPR Committee and FPR Division 
Revision of late bid provisions of procurement regulations 
Recommendation is made to ASPR Committee and FPR Division 
that GAO comments on possibility that late bid provisions involving 
acceptable evidence to establish timely receipt of bids may be un- 
necessarily causing Govt. to lose benefits of low bids be considered with 
respect to possible revision of procurement regulations 
Telegraphic modifications 
Delay due to Western Union 
Unable to deliver 
Locked building 
Telegraphic bid modification, Government time-stamped as received 
day after bid opening due to inability of Western Union to timely 
deliver since building designated in invitation for bids (IFB) for receipt 
of bids was locked (during noon hour while employees attended retire- 
ment luncheon) was properly accepted even though clause in IFB 
implementing Armed Services Procurement. Regulation 7—2002 appears 
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BIDS—Continued 
Late—Continued 
Telegraphic modifications—Continued 
Delay due to Western Union—Continued 
Unable to deliver—Continued 
Locked building—Continued 
to indicate opposite result since to do so would contravene intent and 
spirit of late bid regulations, which do not appear to have contemplated 
instant situation 
Evidence of timely delivery 
Telegraphic bid modification, Govt. time-stamped 3 minutes after time 
for bid opening in office designated in IFB, which, if for consideration, 
would make third low bidder low, was properly rejected as late, not- 
withstanding documentary evidence of Western Union indicating 
delivery at time for bid opening, since only acceptable evidence to estab- 
lish timely receipt in IFB is time-date stamp of Govt. installation on 
bid wrapper or other documentary evidence of receipt maintained by 
installation 
Time/date stamp inaccurate 
Time/date stamp on bid modification may be disregarded in deter- 
mining time of receipt at Government installation where independent 
evidence establishes that times marked by machine were inaccurate and 
were inconsistent with stipulated order of receipt 
Where time/date stamp is inaccurate, contracting officer may seek 
other documentary evidence maintained by installation, including 
telegrams, for purpose of establishing time of receipt of bid modification 
at Government installation 
Mishandling by Government 
Decision to consider late bid modification was proper where documen- 
tary evidence maintained by Government installation established that 
bid would have been timely received in bid opening room but for Govern- 
ment mishandling following receipt in communications center 
Prices 
Bid containing allegedly ambiguous price term may be accepted where 
no prejudice could result to other bidders because bid is low under all 
possible interpretations and bidder agrees to to be bound by interpreta- 
tion yielding lowest bid 
Time ambiguity 
Late bidder acted unreasonably in assuming that bid opening under 
IFB, which designated bid opening time as either “.30 PM” or “30 PM,” 
would occur at 3 p.m. (actual bid opening was at 1:30 p.m.), and had 
duty to inquire of agency regarding patent discrepancy, even though 
agency improperly failed to notify bidder of bid opening time discrepancy 
when agency was made aware of it. Rule under which IFB’s terms would 
be interpreted against Govt. as IFB drafter has no application where such 
a patent discrepancy exists 
Time variances 
Where bid opening officer states that hand-carried bid initially was 
tendered, according to clock in bid opening room, prior to scheduled bid 
opening time and prior to authorized public declaration that such time 
had arrived, rejection of bid as late is not required even though officer 
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BIDS—Continued 
Late—Continued 
Time variances—Continued 
initially rejected tender of bid in accordance with time shown on un- 
synchronized clock outside bid opening room. Authorized public declara- 
tion, made in accordance with clock in bid opening room, that time for 
bid opening has arrived is prima facie evidence of that fact 
Letter accompanying bid 
Ambiguous 
Bid which omitted pages of IFB is nonresponsive, notwithstanding it 
contained every page which required an entry, but which did not serve 
to incorporate by reference other material pages, and was accompanied 
by cover letter stating that ‘applicable documents” are being submitted, 
which was ambiguous as to whether it referred to documents of IFB as 
issued or to documents returned with bid, because bidder’s intention 
to be bound by all material provisions of solicitation is unclear 
Letter containing conditions not in bid. (See BIDS, Qualified, Letter, etc., 
Containing conditions not in invitation) 
Mistakes 
Burden of proof 
After error establishment 
Where bidder seeks to withdraw its bid based upon alleged error and 
furnishes evidence to make prima facie case in support of error, i.e., sub- 
stantially establishes error, for Govt. to make award it must virtually 
show that no error was made or that claim of error was not made in good 
faith. Therefore, upon ultimate determination that bona fide error was 
committed, withdrawal is permissible 
Correction 
Base bid and alternative items 
Where bidder stated separate prices for both base bid and alternate 
item, even though amendment (which was acknowledged) required 
inclusion of alternate work and price in base bid, bidder may correct 
base bid price by adding alternate price thereto as bidder has submitted 
clear and convincing evidence as to both the existence of mistake and 
price intended and bid is low both as corrected and uncorrected. How- 
ever, agency is advised that in future bid schedules should be revised to 
conform with revisions in bidding instructions 
Contract awarded prior to correction 
Low bidder claiming mistake in bid and seeking correction is not re- 
quired as condition to proper award to apprise agency prior to decision 
on correction of willingness to accept award at original bid price in event 
correction is disallowed 
Denial 
Low bidder’s reservation of right to contest in appropriate forum 
contracting agency’s denial of request for correction of bid did not 
render agency’s award to bidder improper 
Discrepancy between actual and intended price 
Unit price area 
Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
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BIDS—Continued 
Mistakes—Continued 
Correction—Continued 
Discrepancy between words and figures 
IFB provision stating, if discrepancy occurs between written and 
figure prices, price most favorable to municipality will be taken as 
bidder’s intention applies where discrepancy exists between price stated 
in words and same price stated in figures and not where there is mistake 
between unit and extended price 
Rule 
Departments are authorized under applicable procurement regulation 
to make administrative determinations prior to award to resolve sus- 
pected mistakes in bid 
Still lowest bid 
Bid containing allegedly ambiguous price term may be accepted where 
no prejudice could result to other bidders because bid is low under all 
possible interpretations and bidder agrees to be bound by interpretation 
yielding lowest bid 
Di minimus rule 
Cases discussing withdrawal of bid due to mistake do not speak to 
materiality of mistake made but rather to whether mistake was honest 
one. Thus, where magnitude of mistake is not de minimis (between 1.6 


Negotiated contracts. (See CONTRACTS, Negotiation, Mistakes) 
Recalculation of bid 
Correction v. withdrawal 
Contracting officer’s determination that bidder alleging mistake 
should be permitted to withdraw but not to correct its bid was proper 
where correction would increase price on item of work from $97,079 to 
$223,440, thus bringing total bid to within $5,000 of second low bid in 
$670,000 procurement 
Unit price v. extension differences 
Grants-in-aid procurement 
While IFB clause, stating that aggregate total of lump-sum and unit 
price items, based on estimated quantities, shall be basis for comparison 
of bids, assumes that extended price for each item will equal product of 
unit price times estimated quantity, it does not indicate that where there 
is inconsistency one shall prevail over other 
Contract awarded under Iowa law pursuant to EPA grant to City of 
Davenport, Iowa, appears to be improper. City’s construction of bid, 
which contained discrepancy between unit price and extended price for 
one item which resulted in displacement of another bid, was not proper 
because intended bid price for item was subject to more than one reason- 
able interpretation. Valid and binding contract comes into being under 
Iowa law only if essence of contract awarded is contained within four 
corners of bid submitted 
Verification 
Acceptance of contract at initial bid price 
Low bidder claiming mistake in bid and seeking correction is not 
required as condition to proper award to apprise agency prior to decision 
on correction of willingness to accept award at original bid price in 
event correction is disallowed. ........-- hi aii aeaccke eabebineatiamuaiae 546 
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BIDS— Continued 
Mis takes—Continued 
Withdrawal 
Burden of proof 
Where bidder*seeks to withdraw its bid based upon alleged error and 
furnishes evidence to make prima facie case in support of error, i.e., 
substantially establishes error, for Govt. to make award it must virtually 
show that no error was made or that claim of error was not made in 
good faith. Therefore, upon ultimate determination that bona fide error 
was committed, withdrawal is permissible 
Materiality v. honesty of mistake 
Cases discussing withdrawal of bid due to mistake do not speak to 
materiality of mistake made but rather to whether mistake was honest 
one. Thus, where magnitude of mistake is not de minimis (between 1.6 
percent and 3.2 percent of $11.8 million bid), withdrawal may be per- 


Modification 
After bid opening 
Evidence to substantiate allegation lacking 
In absence of evidence affirmatively showing that low responsive 
bidder added “all or none’”’ qualification to bid after opening, award is 
not questioned even though an appearance of impropriety was created 
when bid opening officer and preparer of bid abstracts, respectively, 
failed to read aloud or note qualification in violation of ASPR on bid 
opening procedures. GAO reviewed answers by Govt. employees to 
written interrogatories propounded by protester and received expert 
handwriting analysis from U.S. Secret Service 
Ambiguous 
Price term 


Bid containing allegedly ambiguous price term may be accepted where 
no prejudice could result to other bidders because bid is low under all 
possible interpretations and bidder agrees to be bound by interpretation 
yielding lowest bid 

Telegraphic. (See BIDS, Late, Telegraphic modifications) 

Negotiated procurement. (See CONTRACTS, Negotiation) 
Nonresponsive to invitation 
Bid guarantee 
Deficiencies 

Documentary letter of credit furnished as bid guarantee does not 
constitute ‘firm commitment’ as required by solicitation and ASPR 
7-2003.25, thereby rendering bid nonresponsive, since letter of credit 
was not accompanied by bidder’s signed withdrawal application which 
would have to be presented to bank in order for letter of credit to be 
HoniodGey? 03! 20 HE Vas Ree 


Conformability of equipment. (See CONTRACTS, Specifications, Con- 
formability of equipment, etc., offered) 

Information after bid opening unauthorized 

Low bidder, after bid opening, cannot “‘cure’’ its failure to acknowledge 
receipt of IFB amendment because to do so would be tantamount to 
permitting submission of second bid. Bidder’s alleged nonreceipt of 
amendment does not appear to have been result of deliberate effort to 
exclude bidder from competition 
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BIDS—Continued 
Nonresponsive to invitation—Continued 
Large business bids 
Small business set-asides 
Large business bids on small business set-aside procurements are non- 
responsive and contracting officer is not required to consider bids. 
Moreover, 15 U.S.C. 631, et seg., has been interpreted to mean that Govt. 
may pay premium price to small business firms on restrictive procure- 
ments to implement policy of Congress 
Partial compliance 
Statement in cover letter accompanying bid that bidder would supply 
equipment specified in ‘‘Descriptive Schedules.’ ‘‘or equal’”’ was reserva- 
tion by bidder of right to substitute unidentified components of those 
described in bid, thereby rendering bid nonresponsive_______.________ 
Affirmative action requirements 
Bidder who signed Part I certificate as member of Topeka Plan and 
inserted ‘‘Does not apply.’’ under Part II which sets forth requirements 
for non-members of Topeka Plan is not responsive to affirmative action 
requirements of solicitation where bidder is not member of Topeka Plan 
at time of bid opening. Bidder’s certification to Part I is not commitment 
to be bound to affirmative action requirements of solicitation where bid 
conditions require current membership in Topeka Plan as prerequisite to 
Government’s acceptance of Part I certification --___-__-_ Saat me ttm teeok oe 
Omissions 
Information 
Qualified products information 
Test number identification 
Bidder under QPL procurement, who fails to identify manufacturer 
or applicable QPL test number, but who identifies product’s manu- 
facturer’s designation, is responsive to IFB, and omissions may be 
waived as minor informalities 
Invitation attachments 
Bid which omitted pages of IFB is nonresponsive, notwithstanding 
it contained every page which required an entry, but which did not 
serve to incorporate by reference other material pages, and was ac- 
companied by cover letter stating that “applicable documents’ are 
being submitted, which was ambiguous as to whether it referred to 
documents of IFB as issued or to documents returned with bid, because 
bidder’s intention to be bound by all material provisions of solicitation 
is unclear 
State sales tax 
Protest that low bidder did not include Federal Excise Tax (F.E.T.) 
in its bid price under invitation which provided that all Federal, State 
and local taxes (including F.E.T.) were included in bid price and re- 
sulting contract price is denied as bidder took no exception to require 
ment and unless bid affirmatively shows that taxes are excluded, it is 
presumed that taxes are included in bid price ---..-__.---------- Sade 
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BIDS—Continued 

Opening 

Public 

Late bids 

Advertised procurement is open and public to protect interests of 
both Govt. and bidders. Agency’s position that no regulation obliged 
it to notify apparently successful bidder of fact that undisclosed late 
bid was being considered for award is not persuasive justification for de- 
clining to provide information where apparently successful bidder makes 
several preaward inquiries attempting to ascertain procurement status. 
Record does not show whether there was actual failure to furnish advice, 
or merely poor communication. But procurement officials should be 
sensitive to position of bidder and make reasonable efforts to respond 
to inquiries 

Time for opening determination 

Bid deadline for hand-carried bid may not be deemed to have arrived 
because of bid opening officer’s removal of bids from depositary since 
public declaration that time set for bid opening had arrived subsequently 
was made by authorized official consistent with clock in bid opening 


Below cost 

Because of GSA’s widespread difficulties with deficient performance 
on formally advertised janitorial services contracts, GSA’s possible 
misunderstanding of the decisions of GAO as applied to “below cost” 
bidding, and GAO opinion that GSA should be given time to study 
alternative solutions to difficulties, termination of protested award is 
not recommended. Distinguished by B—185966, Mar. 17, 1976 

Mathematically converted to intended basis 

Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
Proposals and quotations. (See CONTRACTS, Negotiation, Late proposals 

and quotations) 
Protests. (See CONTRACTS, Protests) 
Qualified 

All or none 

Addition after bid opening 
Evidence to substantiate allegation lacking 

In absence of evidence affirmatively showing that low responsive bidder 
added ‘“‘all or none”’ qualification to bid after opening, award is not 
questioned even though an appearance of impropriety was created when 
bid opening officer and preparer of bid abstracts, respectively, failed 
to read aloud or note qualification in violation of ASPR on bid opening 
procedures. GAO reviewed answers by Govt. employees to written 
interrogatories propounded by protester and received expert hand- 
writing analysis from U.S. Secret Service 
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BIDS—Continued 
Qualified—Continued 
All or none—Continued 
Evaluation. (See BIDS, Evaluation, Aggregate v. separable items, 
prices, etc., All or none) 
Failure to read aloud and record qualification 
Validity of award 
Failure of procuring activity personnel to read aloud and properly 
record on abstracts ‘‘all or none” qualification is deviation of form from 
procurement regulations, not of substance, and does not affect validity of 
award. However, in view of failure of procuring activity personnel to 
follow ASPR bid opening procedures, GAO recommends that Secretary 
of Army take appropriate action to insure compliance with applicable 


Interpretation of qualification 

Contention that “all or none’ qualification on bidding schedule was 
change in bid requiring initialing by bidder is without merit because (1) 
qualification was not change; (2) assuming qualification was change, 
bidding schedule was initialed; and (3) lack of initialing of change could 
have been waived as minor informality 

Bid nonresponsive 

Stamped ‘‘confidential’’ 

Low bid to provide computer services which is stamped ‘‘CONFI- 
DENTIAL?” is nonresponsive since stamp restricted public disclosure of 
information concerning essential nature of services and product offered, 
as well as price, quantity and delivery terms and affords that bidder 
opportunity, after bid opening, of accepting or refusing award, which is 
contrary to requirements of competitive bid system 

Cover letter. (See BIDS, Qualified, Letter, etc.) 

Descriptive literature 

Notations 

Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change 
without notice may be ignored in evaluating bid under brand name or 
equal clause since bid, read as a whole, indicates bidder’s intention to 
furnish from stock product conforming to specifications. Effect of legend 
by manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 

Letter, etc. 

Containing conditions not in invitation 

Statement in cover letter accompanying bid that bidder would supply 
equipment specified in ‘‘Descriptive Schedules” “‘or equal’’ was reserva- 
tion by bidder of right to substitute unidentified components for those 
described in bid, thereby rendering bid nonresponsive 

Receipt of city license 

Fact that bidder alleges it was told by procuring agency personnel 
to include cover letter with bid which conditioned bid upon possession 
of local license, resulting in rejection of bid, does not alter nonresponsive- 
ness of bid as Govt. is not responsible for negligence of employee absent 
specific statutory provision 
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BIDS—Continued 

Qualified—Continued 

Taxes 

Bidder intent 

Protest that low bidder did not include Federal Excise Tax (F.E.T.) 
in its bid price under invitation which provided that all Federal, State 
and local taxes (including F.E.T.) were included in bid price and re- 
sulting contract price is denied as bidder took no exception to require- 
ment and unless bid affirmatively shows that taxes are excluded, it is 
presumed that taxes are included in bid price 


Qualified products. (See CONTRACTS, Specifications, Qualified products) 
Rejection 
Contrary to basic procurement policy 
Presumption of unacceptability 
Agency’s presumption that bidders offering surplus material can meet 
QPL requirements only if bidder affirmatively volunteers and shows in 
its bid that it could meet acceptance test, QPL, and other Govt. require- 
ments, is contrary to basic procurement policy --_-________--_-_--__-- 
Nonresponsive 
Bidder’s intent not indicated 
Bidder, who intends to “refurbish”? new unused parts by replacing 
elastomer components, but who does not indicate this intent in its bid, 
may be rejected as nonresponsive where bid indicates that parts bidder 
is offering would exceed allowable shelf life unless elastomers are 
replaced 
Propriety 
Conflict of interest 
Where Govt. employee owns 39.95 percent of stock of corporation, 
it is concluded that he has substantial ownership in corporation. Con- 
clusion is reached in view of significant history which has discouraged 
contracting between Govt. and its employees. Therefore, while agency 
restricted its view to employee’s role in day-to-day management of 
corporation, since reasonable ground did exist, rejection of corporation 
low bid was not improper 
Requests for proposals. (See CONTRACTS, Negotiation, Requests for 
proposals) 
Responsiveness 
Concept 
No basis exists for rejection of bid as nonresponsive under argument 
that generator offered would not meet specifications where bidder in- 
serted acceptable information in ‘Descriptive Schedules’ and furnished 
with bid letter from generator manufacturer certifying that generator 
would comply with specifications. __.....................-_-_------- 
Effect of confidential legend 
Restrictive of competition 
Low bid to provide computer services which is stamped ‘““CONFI- 
DENTIAL?” is nonresponsive since stamp restricted public disclosure 
of information concerning essential nature of services and product 
offered, as well as price, quantity and delivery terms and affords that 
bidder opportunity, after bid opening, of accepting or refusing award, 
which is contrary to requirements of competitive bid system 
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BIDS—Continued 
Responsiveness—Continued 
Responsiveness v. bidder responsibility 
Untimely protest is considered on merits because it reflects serious 
misunderstanding by agency of concepts of responsibility and respon- 
siveness as applied in prior GAO decisions 
Bidder’s failure to complete blanks in ‘‘Descriptive Schedules” made 
bid nonresponsive and was not matter of bidder’s responsibility as 
claimed by agency 
Signatures 
Status of bidder 
Rational support is found for rejection by grantee and concurrence by 
grantor agency of low bid submitted by “Ethridge & Griffin Const. 
Co. * * * a corporation, organized and existing under the law of the 
State of Ga * * *” and signed by individual as secretary. Corporation 
was and is nonexistent. Award to Griffin Construction Company would 
be an improper substitution. Rationale for objecting to award to entity 
other than named in bid is that such action could serve to undermine 
sound competitive bidding procedures 
Smal) business concerns 
Contract awards. (See CONTRACTS, Awards, Small business concerns) 
Sole source procurement. (See CONTRACTS, Negotiation, Sole source 
basis) 
Specifications. (See CONTRACTS, Specifications) 
Subcontracts 
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Two-step procurement 
Conformability of equipment offered to specifications. (See CON- 
TRACTS, Specifications, Conformability of equipment, etc., offered, 
Technical deficiencies, Two-step procurement) 
Two-step procurement 
First step 
Protest timeliness 
Notwithstanding that protester might have deduced identity of the 
precise model on which low bid was submitted from shipping weight 
and container size stated in bid on step two of two-step procurement, 
protest issue of model’s acceptablity under first step of procurement is 
timely since it was filed promptly after agency revealed the precise model 
bid by low bidder 
Technical approaches 
While three units accepted under first step of two-step procurement 
were not equal in terms of weight, horsepower, or price, proposals fre- 
quently are based on different technical approaches. In the circum- 
stances agency acted reasonably in determining that three proposals 
were acceptable and thus available for step two competition 
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BIDS—Continued 
Two-step procurement—Continued 
Mistakes. (See BIDS, Mistakes, Two-step procurement) 
Specifications 
Deviations 
Acceptability 
Protester’s extrapolation from low bidder’s data that low bidder would 
not meet contract’s compaction test requirement is rejected since all 
permissible variations in compaction test procedures were not covered 
in low bidder’s data and therefore unacceptability of low bidder’s product 
has not been established 


Unbalanced 

Estimates 

Accuracy 

As general rule, mathematically unbalanced bid—bid based on 
enhanced prices for some work and nominal prices for other work—may 
be accepted if agency, upon examination, believes IFB’s estimate of 
work requirements is reasonably accurate representation of actual 
anticipated needs. But where examination discloses that estimate is not 
reasonably accurate, proper course of action is to cancel IFB and reso- 
licit, based upon revised estimate. B—161208, Aug. 8, 1967, modified ____ 


Evaluation 

Proposed acceptance of apparent low mathematically unbalanced bid 
is not proper where (1) agency determines bid is low through reevalua- 
tions using substantially revised estimates of work requirements, which, 
in themselves, indicate that ‘material unbalancing’ (existence of 
reasonable doubt that any award would result in lowest cost to Govt.) 
is present; (2) under reevaluation using one of revised estimates, bid is 
not low, confirming existence of material unbalancing; (3) reevaluation 
procedure has effect of introducing new evaluation factors into procure- 
ment and contravenes requirement that bidders compete equally based 
on objective factors in IFB. B-161208, Aug. 8, 1967, modified 

Not automatically precluded 

Where agency receives mathematically unbalanced bids and deter- 
mines that quantity estimates in IFB are valid representation of actual 
needs, award may be made to low bidder notwithstanding its bid is 
unbalanced 


BOARDS, COMMITTEES AND COMMISSIONS 

Land Commission 

Land condemnation cases 

Court reporter fees 

Whenever a Federal District Judge, pursuant to Rule 71A(h) of the 
Federal Rules of Civil Procedure, appoints a Land Commission to hear 
suits for just compensation in land condemnation cases, and the order of 
reference indicates a desire for the proceeding to be recorded, attendance 
fees of the court reporter are chargeable to the appropriations of the 
Administrative Office of United States Courts since the Judiciary 
determines if reporter shall be in attendance and normally pays attend- 
ance fees in other cases 
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BOARDS, COMMITTEES AND COMMISSIONS—Continued 

Land Commission—Continued 

Land condemnation cases—Continued 

Court reporter fees—Continued 

Court reporters are not entitled to payment in addition to their salaries 
for providing transcripts of land commission proceedings to judges or to 
land commissioners appointed by judges in land condemnation cases. 
Accordingly, neither the Department of Justice nor the Administrative 
Office of the United States Courts may pay for such transcripts from 
their appropriations. However, reporters whose services are obtained on 
a contract basis are entitled to payment, from the Administrative Office, 
in accordance with the provisions of their contracts 


BONDS 

Bid 

Amount of bond 

Calculated on discounted price of bid 

Since ASPR 2-407.3(b) provides that any prompt payment discount 
offered shall be deducted from bid price on assumption that discount 
will be taken and offered discount of successful bidder shall form part of 
award, where prompt payment discount is offered in bid where bid bond 
is required amount of bid bond may be properly calculated on discounted 


Deficiencies 
Amount 
Bid which contained $3,000 certified check, instead of 20-percent bid 
guaranty of $106,092 bid, was properly rejected, since failure to submit 
sufficient bid bond renders bid nonresponsive 
Monthly percentage on 12-month contract 
Solicitation provision requiring bid bond in amount of 20 percent of 
““‘bid,’’ when read in context of entire bid package, may not reasonably 
be interpreted as applicable to monthly rather than annual bid total for 
1-year contract, even though bid schedule called for monthly bid prices. 
Therefore, notwithstanding low bidder’s erroneous interpretation of bid 
guarantee provision, agency’s determination to resolicit bids under cor- 
rected specification is not justified and low bid is nonresponsive 798 
Bid rejection 
While ASPR 10-102.5(ii) gives discretionary authority to contracting 
officer to decide whether bid bond deficiencies should be waived, such 
discretion must have been intended for application within definite rules. 
Consequently, absent specific finding that waiver of requirement was not 
in best interest of Govt., which was not made in instant case, bid should 
not have been rejected since it fell into stated exception; protest is there- 
fore sustained and ASPR Committee requested to revise provision to 
make exception mandatory 
Waiver 
To permit unbridled discretion under ASPR 10-102.5(ii) in deter- 
mining when bid bond deficiency may be waived would totally defeat 
purpose of exception and allow its employment as substitute for rejecting 
bids for unrelated reasons such as nonresponsibility determinations _- -- -- 
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BONDS—Continued 

Bid—Continued 

Signatures 

Corporate agent 

Where bid bond, submitted with properly executed bid, is signed by 
corporate agent whose authority to sign bond on behalf of corporation 
is questioned, accompanying bid may be considered for award since 
surety’s obligation to Govt. would not be affected by absence of au- 
thorized signature on bond 

Sufficiency 

Evidence required to establish authority of particular person to bind 
corporation is for determination of contracting officer, and record pro- 
vides no basis for concluding that contracting officer incorrectly deter- 
mined that agent was authorized to sign bid bond 


BOOKS AND PERIODICALS 

Appropriation availability 

Expenses incident to specific purposes 

Necessary expenses 

Appropriated funds may be used to purchase subscription to periodical 
if subscription is justified as a ‘‘necessary”’ agency expense. Subscription 
need not be considered indispensable. 21 Comp. Gen. 339 is no longer 
applicable 


BUREAU OF LABOR STATISTICS (See LABOR DEPARTMENT, Bureau of 
Labor Statistics) 


BUREAU OF STANDARDS (See COMMERCE DEPARTMENT, National 
Bureau of Standards) 


BUY AMERICAN ACT 

Applicability 

Foreign component changes 

Allegation that Mexican-assembled modules and other materials are 
directly incorporated into competitor’s radio set, and that these foreign 
components make end product foreign under Buy American Act, is not 
supported by GAO decisions relied on by protester. While domestic- 
made parts are purchased in United States, shipped to Mexico for 
some manufacturing and returned to United States for additional manu- 
facturing, there is no showing that separate “stages” of manufacturing 
are involved. GAO view is that domestic parts purchased in United 
States are components of end product 

Use outside United States 

Buy American Act, 41 U.S.C. 10-d, is not applicable to proposed 
MAG58 machine gun purchase from foreign firm because Army has 
sufficient sole-source award justification and can therefore validly deter- 
mine that MA G58’s are not manufactured in United States ‘‘in sufficient 
and reasonably available commercial quantities and of a satisfactory 
quality.’’ Also, Army discretionary determination that Act’s application 
would not be in public interest cannot be questioned. In addition, Act 
does not apply to initial quantity of weapons to be purchased for foreign 
deployment and domestic training for foreign deployment 


227-170 O - 77 = 12 
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BUY INDIAN ACT (See BIDS, Competitive system, ‘‘Buy Indian Act’’) 
CANAL ZONE 
Employees 
Temporary quarters 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Temporary quarters) 


CERTIFYING OFFICERS 
Certification effect 
Liable for improper payments 
Based on fact, law or both 
Certifying officer is liable moment an improper payment is made as 
a result of his erroneous certification. This is true whether certification 
involves question of fact, question of law, or mixed question of law and 


Liability 
Failure to use statutory authority to obtain Comptroller General’s 
decision 
Where there is doubt as to legality of payment, certifying officer’s 
only complete protection from liability for erroneous payment is to 
request and follow Comptroller General’s advance decision under 31 


Erroneous payments 
Statutory prohibition 
The Comptroller General may not relieve a certifying officer from 
liability if Comptroller General finds payment was specifically prohibited 
by statute, even though payment was made in good faith and for value 
received. 31 U.S.C. 82c 
Lack of due care, etc. 
Evidence 
This Office has sought to apply the certifying officer’s relief statute by 
considering practical conditions and procedures under which certifica- 
tions are made. Consequently, diligence required of certifying officer 
before requests for relief can be granted is matter of degree dependent 
on practical conditions prevailing at time of certification, sufficiency 
of administrative procedures protecting interests of Govt., and apparency 
of the error 
Responsibility 
Interagency services 
GSA certifying officers who perform administrative functions relating 
to final processing of expenditure vouchers under interagency service 
and support agreement will not be regarded as certifying officers for 
purposes of 31 U.S.C. 82c liability to the extent that serviced Commission 
retains certification responsibility with respect to basic vouchers 
Submission to Comptroller General 
Advance decisions 
How requests should be addressed 
Certifying officers should address requests for advance decisions under 
provisions of 31 U.S.C. 82d to the Comptroller General of the United 
States, Washington, D.C. 20548 
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CERTIFYING OFFICERS—Continued 

Submission to Comptroller General—Continued 

Advance decisions—Continued 

Voucher accompaniment 

Although, normally, the Comptroller General of the U.S. GAO would 
not render decision to question of law submitted by certifying officer 
unaccompanied by voucher as required by 31 U.S.C. 82d, statutory 
authority under which GAO renders decisions to certifying officers, since 
question submitted is general in nature and will be recurring one, reply 
to question raised is addressed to head of agency under broad authority 
contained in 31 U.S.C. 74, pursuant to which GAO may provide deci- 
sions to heads of departments on any question involved in payments 
which may be made by that department 

Doubtful payments 

In view of certifying officer’s statutory right to request and receive 
advance decision from the Comptroller General on matters of law, cer- 
tifying officers are not “bound” by conclusion of law rendered by agency’s 
general counsel. 31 U.S.C. 82d 

Test of good faith regarding legal questions concerning certified 
vouchers is whether or not certifying officer was “in doubt’’ regarding 
payment, and, if so, whether he exercised right to request and receive 
advance decision from Comptroller General. 31 U.S.C. 82c, 82d_ _____- 


CHECKS 

Payees 

Vietnam evacuees 

Piaster chécks 
Conversion to American dollars 

Section 492a of 31 U.S. Code and Treasury regulations issued pur- 
suant thereto permit exchange transactions of U.S. and foreign currency 
or instruments for certain categories of people for accommodation pur- 
poses or for official purposes. Employees of Vietnamese-American 
Association (VAA), a binational organization receiving United States 
Information Agency grants, received piaster checks from VAA. Employ- 
ees were evacuated from Vietnam to the United States before checks 
could be converted to American dollars. General Accounting Office 
agrees that Treasury acted in accordance with regulations in now re- 
fusing to convert checks to American dollars_____________.______ aisles 
Undelivered 

Disposition 

Incident to evacuation of U.S. personnel and local national employees 
from Vietnam, employees turning in Vietnamese piasters were given 
receipts on the bases of which Treasury checks were subsequently issued. 
Checks for payees still in Vietnam were placed in special deposit account 
pursuant to 31 U.S.C. 123-128 for benefit of payees and may not be 
paid out to relatives in U.S. who claim power of attorney to receive 
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CITIES, CORPORATE LIMITS 

‘Official duty station’’ status 

Agency may issue regulations limiting the mileage allowable to an 
employee traveling to and from his residence where his residence is 
outside the limits of his headquarters to the distance between the origin 
or destination of his trip and a point not exceeding 25 miles from the 
corporate limits of his official duty station measured in the direction of 
his residence (25-mile point). However, where employee maintains 
residence at headquarters from which he commutes daily to work and 
another residence 103 miles away which he visits on weekends, when 
traveling from airport after official trip, he is entitled to mileage from 
airport to residence at headquarters 


CIVIL AERONAUTICS BOARD 
Filed tariff provisions 
Valid until rejected 
Provisions of tariffs filed with Civil Aeronautics Board are valid unless 
and until rejected by the Board__-________- ici Sala a cae alc cnt 


CIVIL SERVICE COMMISSION 
Adverse personnel actions 
Appeals 
Two Bureau of Mines employees were detailed to higher grade posi- 
tions in excess of 120 days and no prior approval of extention beyond 
120 days was sought from CSC. Employees are entitled to retroactive 
temporary promotions for period beyond 120 days until details were 
terminated because Board of Appeals and Review, CSC, has inter- 
preted regulations to require temporary promotions in such circum- 
stances. Amplified by 55 Comp. Gen. 785_.......-...-----.------.-- 
Agency heads and authorized certifying officers have statutory rights 
to an advance decision from the Comptroller General on propriety of 
paying make-whole remedies ordered by appropriate authorities. Thus, 
Board of Appeals and Review, CSC, when ordering make-whole remedies 
should permit agencies opportunity to exercise their right to an advance 
decision from the Comptroller General prior to implementation of 
remedies. Amplified by 55 Comp. Gen. 785- 


CLAIMS 

Allowance 

Quasi-contract theory 

Two State Department employees were named as defendants in 
grievance brought under Section 1820 of Volume 3, Foreign Affairs 
Manual, by employee they supervised. State Department refused to 
provide legal counsel to supervisors at grievance hearing due to personal 
nature of grievant’s allegations and since purpose of hearing was fact 
finding for ultimate decision by Director of Personnel. Absent expresss 
statutory authority, the two supervisors may not be reimbursed fees 
of private counsel retained to represent them at the hearing 
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CLAIMS—Continued 
Assignments 
Contracts 
Set-off. (See S9ET-OFF, Contract payments, Assignments) 
Validity of assignment 
Bank claiming balance due under contract on basis of assignment 
from contractor does not have valid claim against Govt., since assign- 
ment was not made pursuant to Assignment of Claims Act, 31 U.S.C. 
203 and 41 U.S.C. 15. Distribution of contract balance, withheld to cover 
Davis-Bacon underpayments, is authorized. But due to lapse of time 
since violations occurred and bankruptcy of contractor, debarment is 
not warranted 
‘Financing institutions’’ requirement 
Govt. contractor’s grant of security interest in accounts receivable to 
holding company alleged to be intermediary for bank’s financing of 
contractor is not valid assignment under 31 U.S.C. 203, even if properly 
filed with Govt., since Govt. contract proceeds may be assigned only to 
financing institutions and holding company does not qualify as proper 


Contract payments. (See SET-OFF, Contract payments, Assignments) 
Validity 
Assignee loan not for contract performance 
Assignment to bank of Govt. contract proceeds where bank’s alleged 
financing is through intermediary holding company may not be recog- 
nized as statutory assignment since there has been no showing that 
intermediary or bank actually provided funds to Govt. contractor or 
that intermediary expended funds for the performance of the contract _- 
Check matters. (See CHECKS) 
Damages 
Contracts 
Anticipated profits 
Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate 
Suez Canal is not a taking of a valuable contractual right requiring 
compensation, as claimant had only anticipated contract for services, 
loss of which is not responsibility of U.S. Govt. Moreover, submission 
of unsolicited proposal makes claimant a pure volunteer, affording no 
basis upon which payment may be authorized 
Evidence to support 
Administrative determination acceptability 
Foreign country 
Where, due to unusual circumstances, presentation of best evidence 
to support claim will be impossible, impracticable, or will place undue 
burden on agency or individual concerned, this Office in exercise of its 
discretion will accept such other pertinent data from which the necessary 
information may be reconstructed, and on this basis, authorize payment-_ 
General Accounting Office discretionary authority 
31 U.S.C. 71, which provides that all claims by and against the Govt. 
shall be settled by the GAO, leaves to the discretion of this Office what 
evidence is required in support of such claims 
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CLAIMS—Continued 
Mobile home insurance 
Set-off 
Past due v. future premiums 

Timely payment by insured lender of premiums for mobile home loan 
insurance under sec. 2, title I, of National Housing Act, as amended, 
12 U.S.C.A. 1703—which requires payment of premiums “in advance’’— 
is prerequisite to continued insurance coverage. There is no basis for 
implication, underlying HUD proposal to set off against insurance 
claims past due and future premiums of delinquent lending institution, 
that insurance coverage is unaffected by nonpayment of premiums. 
Modified by 56 Comp. Gen. —— (B-183784, Jan. 24, 1977) 

Claims under mobile home loan insurance pursuant to 12 U.S.C.A. 
1703 by lending institution presently delinquent in insurance premium 
payments may be allowed if default on loan occurred while premium 
payments were current, but cannot be allowed if default occurred or was 
imminent after premium payments became delinquent. Past due pre- 
mium charges may be set off against allowable claims, if lender agrees to 
such setoff. Alternatively, remaining insurance coverage may be can- 
celed. In no event is set-off of future premium charges appropriate. GAO 
recommends, pursuant to 31 U.S.C.A. 1176, that HUD regulations be 
amended in terms of foregoing issues and conclusions. Modified by 56 
Comp. Gen. (B—-183784, Jan. 24, 1977) 

Set-off. (See SET-OFF) 
Statutes of limitation. (See STATUTES OF LIMITATION) 
Transportation 
Contractor liability 
Air carriers 
Loss or damage to Government shipment 

Claim against air carrier for damage to shipment moved on Govt. bill 
of lading is not subject to notice requirements of governing air tariff 
because use of Govt. bill of lading—which in Condition 7 contains waiver 
of usual notice requirements—is required by air tariff and creates am- 
biguity over applicability of notice requirements which is resolved in 
favor of shipper - - - _-_- nase ee ees nadabe sen Se ee Baeueweas re 

Evidence requirement 

Arrival of shipping documents in advance of actual unloading is 
irrelevant to issue whether U.S. is liable for vehicle detention charges 
for unloading performed in excess of 2 hours where motor carrier, with 
knowledge of fact that vehicles are scheduled for unloading at ocean 
terminal by Military Traffic Management Command, offers to perform 
transportation services which include use of its vehicles at no extra 
charge for 2 hours for unloading é 301 

Loss and damage claims 

Minimum of $25 

This Office concurs in establishment of any reasonable minimum 
amount for filing claims involving loss and damage to Government 
shipments where cost studies indicate such action is warranted 

Property damage, etc. 

Reclaim of set-off. (See SET-OFF, Transportation, Property damage, 
etc., Reclaim of set-off) 
Waiver 
Debt collections. (See DEBT COLLECTIONS, Waiver) 
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CLASSIFICATION 
Reclassification 
Effective date 
Date of action by administrative officer 
Employee’s GS-12 position was reclassified administratively to 
GS-13, effective June 2, 1975, incident to employee’s grievance related 
to co-workers’ promotions which had become effective October 11, 1974. 
Reclassification of position with concomitant pay increase may not be 
made retroactive other than as provided in 5 CFR 511.703 
Promotions 
Federal Labor Relations Council requested decision on legality of 
arbitrator’s award of retroactive promotion and backpay. Arbitrator’ 
found grievant was assigned higher duties but was not given temporary 
promotion as provided in negotiated agreement. Award may not be 
implemented since new position had not yet been classified and grievant 
cannot be promoted to a position which did not exist 


COLLECTIONS (See DEBT COLLECTIONS) 


COLLEGES, SCHOOLS, ETC. 
Grants-in-aid 
Educational programs. (See STATES, Federal aid, grants, etc., Educa- 
tional institutions) 


COMMERCE DEPARTMENT 

National Bureau of Standards 

Employees 

Car rentals 
Long-term basis 
Overseas 

The General Accounting Office will not object to reimbursement of 
Government employee for costs of vehicle leased by employee on long- 
term basis for a period of temporary duty in Germany, in light of ap- 
parent official determination that long-term use of vehicles was necessary 
due to extensive travel required and that long-term lease of vehicles was 
more advantageous to Government than rental arrangement, cost and 
other factors considered 


COMMISSIONS (See BOARDS, COMMITTEES AND COMMISSIONS) 


COMMUNITY SERVICES ADMINISTRATION 

Office of Economic Opportunity grant programs 

Grantee tax indebtedness 

Delinquencies 

Section 115 of Economic Opportunity Amendments of 1969, 42 
U.S.C. 2705, requires that upon notification from Treasury Secretary of 
grantee tax delinquency, Director, Community Services Administration, 
must suspend grant payments to “any person otherwise entitled to 
receive a payment pursuant to a grant’ in amount sufficient to satisfy 
delinquency. Statute does not distinguish between delinquencies incurred 
before and those incurred after awarding of grant but legislative history 
indicates all outstanding delinquencies were intended to be included. 
Hence, all grant payments, up to amount of total delinquency, must be 
suspended until satisfactory provision for payment of delinquency is 
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COMPENSATION 
Additional 
Supervision of wage board employees 
Retroactive pay adjustments 
Pay adjustment for General Schedule supervisor of wage board 
employee under 5 U.S.C. 5333(b) is conditioned on continued super- 
vision of the wage board employee and is limited to nearest rate of 
supervisor’s grade which exceeds the highest rate of basic pay paid to 
supervised employee. When these conditions are no longer met, as when 
wage board employee is separated or reduced in pay, the adjustment 
previously granted to the supervisor must be eliminated or reduced, as 
ee ee NIN on oan ig eh ep ene Secs ws as ep anoenenn 
Aggregate limitation 
Alaska Railroad employees 
Amount in lieu of the cost-of-living allowance may be paid to em- 
ployees in Alaska of Federal Railroad Administration, Dept. of Trans- 
portation, whose pay is fixed administratively, since statutory provisions 
limiting such salaries to amounts not in excess of salaries of specified 
grades under General Schedule refer to basic compensation rates in 
subch. I, Ch. 53, Title 5, U.S. Code, not to allowances in Ch. 59, Title 5, 
U.S. Code 
Alaska Railroad employees. (See ALASKA RAILROAD, Employees) 
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back 
pay) 
Ceiling. (See COMPENSATION, Aggregate limitation) 
Double 
Concurrent military retired and civilian service pay 
Consultants 
Reduction in retired pay 
Exemption period 
A renewed 30-day exemption from reduction in retired pay in the 
fiscal year in which a retired Regular military officer’s previous excepted 
appointment as a consultant to a Federal agency is converted would be 
in violation of the Dual Compensation Act (5 U.S.C. 5532). Where an 
appointment conversion is merely in the nature of a continuation and 
an extension of a previous excepted appointment, it is not a “new 
appointment” for purposes of applying the multiple appointment rule 
of 5 U.S.C. 5532(c) (2) (ii), but is, instead, a routine personnel action_- 
Where a retired military member consultant receives a second inter- 
mittant appointment, and an entire fiscal year has intervened since the 
expiration of the consultant’s previous intermittent appointment, he is 
not entitled to an additional 30-day exemption from reduction in military 
retired pay if the second appointment appears to be only a renewal of 
the initial appointment_-_ ___ 
Exemptions 
Disability incurred in line of duty 


For purposes of establishing employment retention preference (5 
U.S.C. 3501(a) (3), and 3502), exemption from reduction in retired pay 
under Dual Compensation Act (5 U.S.C. 5532(c)), and full credit for 
years of military service for annual leave accrual (5 U.S.C. 6303(a)) as 
civilian employee of Federal Govt., determinations as to whether service 
member’s disability retirement from uniformed service resulted from 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Exemptions—Continued 
Disability incurred in line of duty—Continued 
injury or disease incurred as direct result of armed conflict or caused 
by instrumentality of war during period of war can only be made by 
uniformed service from which he is retired and neither employing agency 
nor this Office has authority to change that determination 
Veterans benefits in Jieu of waived retired pay 
Dual Compensation Act reduction formula 
A retired Regular commissioned officer who accepts Federal civilian 
employment, and who immediately executes a waiver of retired pay 
pursuant to 38 U.S.C. 3105 in order to receive veterans’ disability com- 
pensation, which award is administratively delayed but when granted 
by VA is made effective retroactively to date of waiver, has in effect 
reduced the legally authorized retired pay by the amount of the veterans’ 
compensation; therefore, retired pay payments received by the member 
during the retroactive period must be adjusted under the dual com- 
pensation formula of 5 U.S.C. 5532 from the effective date of the waiver-_ 
Dual Compensation Act 
Concurrent military retired and civilian service pay. (See COMPEN- 
SATION, Double, Concurrent military retired and civilian service 
pay) 
Dual. (See COMPENSATION, Double) 
Experts and consultants. (See EXPERTS AND CONSULTANTS, Compen- 
sation) 
First-40-hour employees. (See OFFICERS AND EMPLOYEES, Hours of 
work, Forty-hour week, First forty-hour basis) 
Increases. (See COMPENSATION, Promotions) 
Cost-of-living adjustments 
Maximum limitation 
Cost-of-living provisions of 28 U.S.C. 461 do not apply to compensa- 
tion of part-time United States magistrates and citizen jury com- 
missioners. Inasmuch as section 461 lists the specific classes of judicial 
officers covered by its provisions, all not mentioned are deemed to have 
been intentionally excluded. However, 5 U.S.C. 5307 authorizes admin- 
istrative adjustment of the statutory maximum compensation for 
part-time United States magistrates and citizen jury commissioners- -__ 
Retroactive 
Customs Service inspectional employees 
Parties receiving services not liable 
In 1972 and 1973 flying club arranged aircraft flights and paid for 
required overtime services of Customs Service inspectional employees 
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for 
additional overtime salary payments resulting from retroactive pay 
increases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not 
liable for charges stemming from retroactive pay increase since generally 
accounts billed and paid for at prevailing rates may not be subsequently 
reopened and statute does not explicitly require retroactive salary 
increases to be paid for by parties in interest. 31 Comp. Gen. 417 and 
B-107243, Nov. 3, 1958, shall no longer be followed 
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COMPENSATION—Contiuned 

Increases—Continued 

Wage board employees. (See COMPENSATION, Wage board employees. 

Increases) 

Jury duty 

Fees. (See COURTS, Jurors, Fees) 
Limitation. (See COMPENSATION, Aggregate limitation) 
Military pay. (See PAY) 
Missing, interned, captured, etc., employees 

Entitlement 

Civilian employee is entitled to overtime compensation based on 
amount received prior to missing status if such compensation was part 
of his regularly scheduled pay and allowances and such overtime com- 
pensation continues throughout missing status period even though 
office to which employee was assigned is disestablished. However, where 
overtime compensation is not part of regularly scheduled pay and allow- 
ances, employee does not receive same unless he ‘may become 
entitled thereafter’ and such entitlement would be based on overtime 
performed by his replacement or average irregularly scheduled over- 
time of employees in his unit. 54 Comp. Gen. 934, modified 
Names 

Married women. (See NAMES, Married women) 
Night work 

Basic compensation determinations 

Judgment, entered on Feb. 4, 1976, stating in part that plaintiff 
Federal employees ‘‘shall receive for the period subsequent to Septem- 
ber 14, 1974” sums representing increased salary increments originally 
denied under challenged agency action, is treated, for purposes of 
satisfying judgment, as money judgment for back pay up to date of 
judgment plus a mandate that agency place employees in higher salary 
rate as of date of judgment. Therefore, sums due plaintiffs up to date of 
judgment are payable, upon settlement by General Accounting Office, 

“from permanent indefinite appropriation under 31 U.S.C. 724a, but 

sums due after judgment date are payable from agency appropriations 
for salaries and expenses 

Denial of assignment to night shift 

Violation of collective bargaining agreement 
Back pay entitlement 

Labor union appealed General Accounting Office decision holding 
abritrator’s award of backpay for night shift work improperly denied to 
employees in violation of collective bargaining agreement could not be 
implemented since agency’s action was not unjustified or unwarranted 
personnel action under Back Pay Act and no night work was actually 
performed. Subsequent decisions have held that omission such as failure 
to afford opportunity for overtime work in violation of agreement may 
constitute unjustified or unwarranted personnel action although overtime 
work was not performed. Therefore, upon reconsideration, arbitrator’s 
award may be implemented where employees were improperly denied 
assignment to night shift. B-181972, August 28, 1974, reversed 
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COMPENSATION—Continued 

Overpayments 

Waiver. (See DEBT COLLECTIONS, Waiver) 
Overtime 

Actual work requirement 

Exception 
Back pay arbitration award 

Federal Labor Relations Council questions the propriety of sustaining 
an arbitration award that orders backpay for employees deprived of 
overtime work in violation of a negotiated agreement. Agency violations 
of negotiated agreements which directly result in loss of pay, allowances 
or differentials, are unjustified and unwarranted personnel actions as 
comtemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency 
action may be either affirmative action or failure to act where agreement 
requires action. Thus, award of backpay to employees deprived of over- 
time work in violation of agreement is proper and may be paid 

Fed. Labor Relations Council questions propriety of sustaining 
arbitration award of 1 hour backpay to employee deprived of overtime 
work in violation of negotiated labor-management agreement. Agency 
violations of such agreements which directly result in loss of pay, allow- 
ances or differentials, are unjustified and unwarranted personnel action: 
as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, where 
agency obligated itself in a labor-management agreement to provide 
2 hours of productive work when employee is held on duty beyond his 
regular shift and, in violation of such agreement, provided him only 
1 hour, arbitration award providing backpay to employee for the addi- 
tional hour may be sustained 

Federal Labor Relations Council requests decision on legality of 
arbitration award of backpay to 54 shipyard employees for overtime 
and time not worked. The arbitrator found that Shipyard changed basic 
workweek of employees without complying with consultation require- 
ments of negotiated agreement. However, because arbitrator did not 
find that but for failure of Shipyard to consult with union, change in 
basic workweek would not have occurred, award does not satisfy criteria 
of Back Pay Act, 5 U.S.C. 5596 and, therefore, it may not be imple- 
mented 

Administrative approval requirement 

Employee alleged she was compelled to perform substantial amounts 
of overtime because superiors assigned her abnormal workload. Claim 
is denied since she failed to show work was ordered or induced by official 
who had authority to order or approve overtime and failed or refused to 


Defense Attaché Office personnel in Saigon 
Evacuation of South Vietnam 

Overtime performed by Defense Attaché Office (DAO) personnel in 
Saigon during the period of Mar. 30, 1975, through Apr. 30, 1975, 
immediately prior to the evacuation of American personnel from South 
Vietnam, was approved by the Defense Attaché on June 6, 1975, after 
the normal procedures for approval and payment of overtime had been 
modified. The compensation for overtime is mandatory where the work 
actually performed is officially ordered or approved 





1580 INDEX DIGEST 


COMPENSATION—Continued 
Overtime—Continued 
Defense Attaché Office personnel in Saigon—Continued 
Evacuation of South Vietnam—Continued 
The retroactive modification of a regulation requiring that overtime 
performed by DAO civilian personnel be specifically approved by DAO 
division chiefs or their designated representatives is permissible since 
the regulation modified was primarily designed to govern internal agency 
procedures rather than designed to benefit party by entitling him to 
either substantive benefit or procedural safeguard. Accordingly, if Major 
General Smith is authorized official to approve payment of overtime, his 
approval of June 6, 1975, is sufficient to allow payment of overtime as 
reported on time and attendance reports of DAO civilian personnel ____ 
Fair Labor Standards Amendments of 1974, Pub. L. 93-259 
Professional employees exempted from overtime provisions 
Although Fair Labor Standards Act of 1938 has been amended to 
apply to Federal employees, professional employees are exempted from 
application of the overtime provisions of the Act. 29 U.S.C. 213(a) (1) __ 
Traveltime 
Commuting time 
Govt. vehicle in which employee commuted carried essential equip- 
ment and supplies for his employer. Commuting time is generally not 
compensable under FLSA; however, where commuting employee also 
transports equipment and supplies for employer, traveltime is compens- 
able overtime even though commuting in Govt. vehicle is of benefit to 
employee, since activity is employment under FLSA as it is done in part 
for benefit of employer 
Firefighting 
Fair Labor Standards Amendments 
Computation 
Federal firefighters with 72-hour tour of duty are entitled to 12 hours 
overtime compensation under FLSA in 1975. Their regular rate of pay 
for computing overtime is determined by dividing their total com- 
pensation by number of hours in their tour of duty, 72, there being no 
basis for the divisor to be limited to number of hours beyond which 
overtime must be paid, 60. Therefore, since FLSA requires overtime pay 
at rate of one and one-half times regular rate of pay and firefighters 
have already been paid regular rate for 12 hours of overtime, extra 
compensation for overtime is limited to one-half their regular rate of 


Standby, etc., time 
Home as duty station 

Based upon the determination of the Court of Claims in Hugh J. 
Hyde v. United States, Ct. Cl. No. 322-73, decided April 16, 1976, 52 
Comp. Gen. 587, which denied petitioner Hyde overtime compensation 
for time spent in a standby status, is overruled. Where petitioner’s 
performance of the Duty Security Officer function required him to 
remain at his residence located within the limits of his duty station, the 
Court found that, under the particular circumstances, his whereabouts 
were narrowly limited and his activities substantially restricted so as 
to entitle his to overtime compensation 
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COMPENSATION—Continued 
Overtime—Continued 
Training courses 
Mine inspectors’ travel, which due to nature of mine inspection work 
is found to be inherent part of and inseparable from their work, is com- 
pensable as regular or overtime work. However, mine inspectors are 
prohibited from receiving overtime compensation for any time they 
spend in training under Government Employees Training Act. 5 U.S.C. 
4109. B-179186, October 24, 1973, modified 
Traveltime 
Commuting time 
Employee was allowed to commute in Govt. vehicle from Fort Sam 
Houston to Camp Bullis, his duty station. Employee’s workday started 
at 7:30 a.m., at which time he picked up the vehicle at Fort Sam Houston. 
He returned from Camp Bullis after 4 p.m., end of his regular work- 
day. His claim for overtime compensation for return travel is denied 
since such traveltime was part of his normal travel from work to home 
and commuting time is noncompensable under 5 U.S.C. 5544(a) 
Fair Labor Standards Amendments of 1974, Pub. L. 93-259. (See 
COMPENSATION, Overtime, Fair Labor Standards Amendments 
of 1974, Pub. L. 93-259, Traveltime) 
Vacation leave travel 
Fair Labor Standards Act inapplicable 
Claim for compensation and premium (overtime) pay for period of 
time during which employee is traveling on vacation leave may not be 
paid because such time is not compensable official duty time. Further, 
since Fair Labor Standards Act (FLSA) applies only where employee has 
in fact worked during period for which compensation and premium pay 
is claimed, FLSA is inapplicable to vacation leave travel 
Wage board employees. (See COMPENSATION, Wage board em- 
ployees, Overtime, Traveltime) 
Promotions 
Effective date 
Retroactive 
Federal Labor Relations Council questions propriety of implementing 
arbitration award that sustains grievance of two Community Services 
Admin. employees for retroactive promotions and backpay. Because 
record contains susbstantial evidence that grievants would probably 
have been demoted shortly after they should have been promoted— 
evidence which arbitrator apparently did not consider—award is in- 
definite. Matter should be remanded to arbitrator for additional pro- 
ceedings with instructions that he hear evidence on whether demotions 
wuld have occurred and, if so, on what date 
Failure to promote employee to reclassified position 
Employee’s GS-12 position was reclassified administratively to GS-13, 
effective June 2, 1975, incident to employee’s grievance related to co- 
workers’ promotions which had become effective October 11, 1974. 
Reclassification of position with concomitant pay increase may not be 
made retroactive other than as provided in 5 CFR 511.703 
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COMPENSATION—Continued 

Promotions—Continued 

Failure to promote employee to reclassified position—Continued 

Administrative error 
Collective bargaining agreement 

Collective-bargaining agreement provides that certain Internal 
Revenue Service career-ladder employees will be promoted effective 
the first pay period after 1 year in grade, but promotions of seven em- 
ployees covered by agreement were erroneously delayed for periods up 
to several weeks. Since provision relating to effective dates of promotions 
becomes nondiscretionary agency requirement, if properly includable in 
bargaining agreement, General Accounting Office will not object to 
retroactive promotions based on administrative determination that em- 
ployees would have been promoted as of revised effective dates but for 
failure to timely process promotions in accordance with the agreement_-_ 

Rule 
Exceptions to rule 

While employees, who are determined to be entitled to retroactive 
temporary promotions on basis of mandatory requirement of regulations, 
must satisfy eligibility criteria for promotions, including 1 year service 
in grade required by “Whitten Amendment,’’ 5 U.S.C. 3101 note, may 
waive service requirement in individual cases of a meritorious nature 
involving undue hardship or inequity. However, decision of Board of 
Appeals and Review, CSC, awarding retroactive temporary promotion 
to employees did not indicate whether waiver was granted and is, 
therefore, remanded for a determination of this issue. Amplified by 
55 Comp. Gen. 785____.._.-.---- ploccl todveboeeee sods cece 


Interpretations of regulations by agency charged with their adminis- 
tration are entitled to be given great weight by reviewing authority. 
Board of Appeals and Review, CSC, has interpreted Commission’s 
regulations to require temporary promotion of employees detailed to 
higher grade positions for over 120 days where prior Commission approval 
has not been sought. We have concurred in the Board’s interpretation and 
therefore 52 Comp. Gen. 920 is overruled. Amplified by 55 Comp. Gen. 


Temporary 
Detailed employees 
Two Bureau of Mines employees were detailed to higher grade posi- 
tions in excess of 120 days and no prior approval of extension beyond 
120 days was sought from CSC. Employees are entitled to retroactive 
temporary promotions for period beyond 120 days until details were 
terminated because Board of Appeals and Review, CSC, has interpreted 
regulations to require temporary promotions in such circumstances. 
Amplified by 55 Comp. Gen. 785._...._.--..-1---.------ Jie be 
Retroactive 
Decision of Dec. 5, 1975, 55 Comp. Gen. 539, entitling otherwise 
qualified employee to temporary promotion on 121st day of detail to 
higher grade position when prior approval of extension of detail beyond 
120 days has not been obtained from Civil Service Commission will be 
applied retrospectively to extent permitted by 6-year statute of limita- 
tions applicable to GAO 
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COMPENSATION—Continued 
Promotions—Continued 
Temporary—Continued 
Retroactive—Continued 

Employee was advised prior to detail action that, if she so elected, 
she could be promoted temporarily but would not receive per diem 
while at temporary duty station. She elected to receive per diem in 
lieu of temporary promotion. Although temporary promotion was dis- 
cretionary, agency had no right to require employee to make such choice. 
Since agency states that employee would have been promoted but for 
the improper action, unjustified or unwarranted personnel action 
occurred and retroactive promotion with backpay for period of detail 
may be made 
Rates 

Limitations 

Experts and consultants, etc. 

Maximum pay rate for experts and consultants employed under 
Pub. L. 88-633, as amended, may not exceed $100 per day, despite 
AID’s administrative determination to the contrary. Pub. L. 91-231 
does not make the specific dollar limitation obsolete, and AID may not 
rely on 5 U.S.C. 3109 as authority to pay those employees at higher 
rates. Also, legislative histories of acts increasing the maximum amounts 
payable to experts and consultants of other agencies with similar dollar 
limitations indicate necessity of legislation to increase $100 ceiling 

Decision 55 Comp. Gen. 567, applicable to experts and consultants 
hired by Department of Agriculture pursuant to delegated authority 
under section 626(a) of Public Law 87-195, as amended, limits pay rates 
for such personnel to $100 per diem since that is maximum amount 
authorized by section 626(a). As no applicable law similarly limits pay 
rates of experts and consultants hired as authorized in 5 U.S.C. 3109 
(1970) by virtue of section 702 of Public Law 94-212, general rule of 
section 3109 governs pay rates for such personnel and they may be 
compensated at rates not in excess of $145.36, currently the per diem 
equivalent of the top step of GS-15 
Removals, suspensions, etc. 

Back pay 

Administrative errors 
Failure to carry out agency policy 

Supervisor, whose salary was less than that of wage board employee 
whom he supervised, was not identified as eligible for pay adjustment. 
Since prompt identification was required by nondiscretionary agency 
regulation, noncompliance constitutes administrative error which may 
be rectified by the granting of backpay under 5 U.S.C. 5596 

Arbitration award 

Federal Labor Relations Council questions propriety of implementing 
arbitration award that sustains grievance of two Community Services 
Admin. employees for retroactive promotions and backpay. Because 
record contains substantial evidence that grievants would probably 
have been demoted shortly after they should have been promoted— 
evidence which arbitrator apparently did not consider—award is in- 
definite. Matter should be remanded to arbitrator for additional pro- 
ceedings with instructions that he hear evidence on whether demotions 
would have occurred and, if so, on what date 
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COMPENSATION—Continued 

Removals, suspensions, etc—Continued 

Back pay—Continued 

Compromise offer 

Employee was advised prior to detail action that, if she so elected, 
she could be promoted temporarily but would not receive per diem 
while at temporary duty station. She elected to receive per diem in 
lieu of temporary promotion. Although temporary promotion was 
discretionary, agency had no right to require employee to make such 
choice. Since agency states that employee would have been promoted 
but for the improper action, unjustified or unwarranted personnel action 
occurred and retroactive promotion with backpay for period of detail 
may be made- -----~----- at a dee ies as ah eke Se Bas see ese OM Ee eee Die, 

Unfair labor practices 

Federal Labor Relations Council questions the propriety of sustaining 
an arbitration award that orders backpay for employees deprived of 
overtime work in violation of a negotiated agreement. Agency violations 
of negotiated agreements which directly result in loss of pay, allowances 
or differentials, are unjustified and unwarranted personnel actions as 
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency 
action may be either affirmative action or failure to act where agreement 
requires action. Thus, award of backpay to employees deprived of 
overtime work in violation of agreement is proper and may be paid__--_- 

Fed. Labor Relations Council questions propriety of sustaining 
arbitration award of 1 hour backpay to employee deprived of overtime 
work in violation of negotiated labor-management agreement. Agency 
violations of such agreements which directly result in loss of pay, 
allowances or differentials, are unjustified and unwarranted personnel 
actions as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, 
where agency obligated itself in a labor-management agreement to 
provide 2 hours of productive work when employee is held on duty 
beyond his regular shift and, in violation of such agreement, provided 
him only 1 hour, arbitration award providing backpay to employee for 
the additional hour may be sustained ----___._.-------------------- 

Labor union appealed General Accounting Office decision holding 
arbitrator’s award of backpay for night shift work improperly denied 
to employees in violation of collective bargaining agreement could not 
be implemented since agency’s action was not unjustified or unwarranted 
personnel action under Back Pay Act and no night work was actually 
performed. Subsequent decisions have held that omission such as 
failure to afford opportunity for overtime work in violation of agree- 
ment may constitute unjustified or unwarranted personnel action 
although overtime work was not performed. Therefore, upon recon- 
sideration, arbitrator's award may be implemented where employees 
were improperly denied assignment to night shift. B—-181972, August 28, 
1974, reversed 
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COMPENSATION—Continued 
Removals, suspensions, etc—Continued 
Deductions from backpay 
Outside earnings 
In excess of ‘‘back pay’’ due 
Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Total interim 
earnings from private enterprise are for offset against total Federal 
backpay otherwise due, even though this results in no backpay payment. 
Interim earnings may not be computed and set off on a pay period by pay 
period basis to reduce the effect of interim earnings 
Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Lump-sum pay 
for annual leave may not be considered for waiver under 5 U.S.C. 5584, 
since payment was proper when made. Also, there is no authority to 
waive payment of retirement deductions on the amount of Federal pay 
that would have been earned during the period of separation, notwith- 
standing interim earnings exceeded amount of Federal pay 
Supervision of wage board employees 
Additional compensation. (See COMPENSATION, Additional, Super- 
vision of wage board employees) 
Traveltime 
Entitlement 
Mine inspectors who work first-40-hour workweeks may be compen- 
sated for time spent in travel on official business during their first 40 
hours. Any time spent in nontravel work after first 40 hours is com- 
pensable overtime. B—179186, October 24, 1973, modified___________- 
Mine inspectors’ travel, which due to nature of mine inspection work 
is found to be inherent part of and inseparable from their work is 
compensable as regular or overtime work. However, mine inspectors are 
prohibited from receiving overtime compensation for any time they spend 
in training under Government Employees Training Act. 5 U.S.C. 4109. 
B-179186, October 24, 1973, modified 
Overtime compensation status. (See COMPENSATION, Overtime, 
Traveltime) 
Wage board employees 
Conversion to classified positions 
Judgments 
Appropriation availability 
Judgment, entered on Feb. 4, 1976, stating in part that plaintiff 
Federal employees ‘“‘shall receive for the period subsequent to Septem- 
ber 14, 1974’’ sums representing increased salary increments originally 
denied under challenged agency action, is treated, for purposes of satis- 
fying judgment, as money judgment for back pay up to date ot judgment 
plus a mandate that agency place employees in higher salary rate as of 
date of judgment. Therefore, sums due plaintiffs up to date of judgment 
are payable, upon settlement by General Accounting Office, from 
permanent indefinite appropriation under 31 U.S.C. 724a, but sums due 
after judgment date are payable from agency appropriations for salaries 
and expenses 


227-170 O- 77 - 13 
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COMPENSATION—Continued 
Wage board employees—Continued 
Increases 
Effective date 
Arbitrator’s award setting effective date for increase in wage rates at 
Yakima Project Office, Bureau of Reclamation, may be fully imple- 
mented where governing collective-bargaining agreement calls for 
arbitration of unresolved negotiation issues involving wage rates, and 
record is clear that impasse existed on date collective-bargaining agree- 
ment became effective, and that, on same date, it was clear that there 
would be substantial increase in wage rates. Agencies and unions may 
negotiate preliminary agreement setting effective date for wage increases 
before exact amount of increase is known; therefore, arbitrator may 
resolve same issue 
Retroactive 
Wage survey at Interior installation, commenced in time to be effective 
Feb. 4, 1973, was not effected until May 7, 1973, because wage board 
rates were set by labor-management negotiated agreement and there was 
question of union representation. Wage adjustment may not be effective 
retroactively since the provisions in 5 U.S.C. 5344 regarding the effective 
date of wage board pay adjustments are not applicable to labor-manage- 
ment agreements and no tentative agreement as to the effective date of 
the wage adjustment was made prior to May 7, 1973___-._.___________- 
Union agreements 
U.S. Information Agency and union negotiate wage rates for Radio 
Technicians at Voice of America. Agency and union agreed to conduct 
wage survey and implement wage schedule, but action was delayed while 
agency sought approval from Civil Service Commission. Agency and 
union may agree in advance to effective date of new schedule before 
amount of increase is determined. Thus, new wage rate may be imple- 
mented retroactively to date agreed upon 
Overtime 
Traveltime 
Employee was allowed to commute in Govt. vehicle from Fort Sam 
Houston to Camp Bullis, his duty station. Employee’s workday started 
at 7:30 a.m., at which time he picked up the vehicle at Fort Sam Hous- 
ton. He returned from Camp Bullis after 4 p.m., end of his regular 
workday. His claim for overtime compensation for return travel is denied 
since such traveltime was part of his normal travel from work to home 
and commuting time is noncompensable under 5 U.S.C. 5544(a) 
Supervision by classified employees. (See COMPENSATION, Addi- 
tional, Supervision of wage board employees) 
Withholding 
Debt liquidation 
Alimony and child support 
State of Washington sought to garnish pay of Air Force civilian 
employee to collect child support under authority of sec. 459 of P.L. 93- 
647 by means of administrative garnishment order served on Air Force 
Finance Officer. Air Force refused to effect garnishment on ground that 
administrative order was not “legal process’’ within meaning of statute. 
In light of purpose of statute and lack of any limiting language, we believe 
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COMPENSATION—Continued 
Withholding—Continued 
Debt liquidation—Continued 
Alimony and child support—Continued 
‘egal process’’ is sufficiently broad to permit garnishment by adminis- 
trative order under Washington procedure. GAO would not object to 
Air Force payments under State administrative order 


CONFLICT OF INTEREST STATUTES 

Contract validity 

In absence of condition in solicitation which clearly limited proposals 
only to those firms (including officers of firms) which have no connection 
with oil or gas industry, together with clearly supportable reason for 
so limiting competition, and since there is no relevant legal prohibition, 
award of automatic data processing services contract by FEA to firm 
whose Chairman of Board of Directors has some interest in oil or gas 
industry was not improper. Firm should not be excluded from competi- 
tion simply on basis of theoretical or potential conflict of interest 


CONGRESS 

Committees 

Travel expenses 

Overseas 
Select Committee on Aging 

In absence of specific authorization in an appropriation act, 22 
U.S.C.A. 1754(b) is the sole authority making counterpart funds (foreign 
currencies) available to members and employees of Congressional com- 
mittees in connection with overseas travel. Under this provision, such 
funds are available only to specific committees, not including the House 
Select Committee on Aging, and to committees performing functions 
under 2 U.S.C.A. 190(d), which refers to standing committees but not 
select committees. Accordingly, members and employees of the House 
Select Committee on Aging are not authorized to use counterpart funds_ 
Resolutions 

War Powers 

Section 4 of War Powers Resolution requires President to report to 
Congress the basis for, facts surrounding, and estimated duration of 
introduction of U.S. Armed Forces in three types of situations. However, 
since Resolution does not expressly require President to specify 
which situation prompted the report and such specification is immaterial 
anyway since final decision of initiation of section 5 actions is up to 
Congress, it appears that the President met section 4 requirements__-__ 


CONSUMER PRICE INDEX (See LABOR DEPARTMENT, Bureau of Labor 
Statistics, Consumer price index) 


CONTRACTING OFFICERS 

Authority 

Contract awards 

Where procurement is conducted by field purchasing office but con- 
tract award is signed by Deputy Chief of higher echelon organization 
within agency of which purchasing office is a part, award is valid since 
Deputy Chief’s contracting officer authority extends throughout or- 
ganization 
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CONTRACTING OFFICERS—Continued 

Determinations 

Deficiencies in contract performance 

Whether guard services contractor is, as protester claims, in default of 
contract is matter of contract administration, which is function of con- 
tracting agency, not GAO. In any event, contracting officer states that 
contractor beginning performance using personnel with Confidential 
security clearances adequately meets initial needs under contract; that 
necessary administrative processing to transfer Secret clearances from old 
to new contractor is being accomplished; and that in event Secret tests 
or equipment are utilized at site, contractor has capability to furnish 
Secret-cleared personnel 

Nonresponsibility 

Reasonable 
Supported by grand jury findings 

Where validity of contracting officer’s nonresponsibility determination 
is challenged on basis it was erroneously predicated primarily upon 
criminal indictment which had been dismissed, such determination is 
nevertheless reasonable since findings of grand jury underlying indict- 
ment adquately support findings of lack of integrity, indictment was 
dismissed because of procedural deficiencies rather than for insufficiency 
of evidence, and dismissal has been appealed. Contracting officer’s 
failure to contact prospective contractor regarding responsibility did not 
affect validity of determination 
Responsibility 

Bid opening time 

Error detection duty 

Contracting officer acted unreasonably and in contravention of ASPR 
2-208 in failing to at least telephonically notify five firms on bidders’ list 
of correct bid opening time when he was made aware of patent error 
in IFB, which designated bid opening time as either ‘‘.30 PM” or ‘30 
PM,” even though DD Form 1707 included in solicitation package but 
not incorporated in IFB indicated correct bid opening time of 1:30 p.m. 
Contracting officer should not merely presume that reasonable bidders 
would inquire as to correct bid opening time under such circumstances _-_ 


CONTRACTORS 

Conflicts of interest 

Avoidance 

Where contractor of LEAA grantee developed and drafted specifica- 
tions, which were substantially identical to those used in RFP, which 
also incorporated contractor-developed “requirements” study, con- 
tractor comes under LEAA organizational conflict of interest guideline, 
which was attached as condition to LEAA grant, was binding on grantee 
and precludes contractor from competing on RFP 

Organizational 

Development or prototype items 

No organizational conflict of interest is shown where contractor who 
performed both contract definition including development of specifica- 
tions, and actual system development is awarded contract for initial 
production that only it can provide 
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CONTRACTORS—Continued 

Conflicts of interest—Continued 

Potential or theoretical 

In absence of condition in solicitation which clearly limited proposals 
only to those firms (including officers of firms) which have no connection 
with oil or gas industry, together with clearly supportable reason for 
so limiting competition, and since there is no relevant legal prohibition, 
award of automatic data processing services contract by FEA to firm 
whose Chairman of Board of Directors has some interest in oil or gas 
industry was not improper. Firm should not be excluded from competi- 
tion simply on basis of theoretical or potential conflict of interest 

Waiver of guidelines 

Contractor, precluded by LEAA organizational conflict of interest 
guideline from competing on LEAA grantee’s procurement for which it 
drafted and developed specifications, has not shown that LEAA refusal 
to grant waiver of guideline, promulgated under LEAA rule-making 
authority and binding on grantees, was for reasons so insubstantial as 
to constitute abuse of discretion 
Constructive notice 

Organizational conflict of interest guideline of LEAA 

Contractor has constructive notice of LEAA organizational conflict 
of interest guideline where it was contained in document incorporated 
by reference in contract requiring the preparation of specifications. In 
any case, since guideline is attached as condition to LEAA grant, it is 
self-executing, and grantee is bound to reject contractor’s proposal if 
contractor fell under guideline, notwithstanding grantee’s inadequate 
notice and contrary advice to contractor 
Contract reformation 

Court relief 

Nothing requires contractor seeking contract reformation to exhaust 
remedy in GAO before bringing action in court for relief 

Not subject to protest procedures 

Contractor’s request for equitable relief by way of contract reforma- 
tion is not subject to bid protest procedures 
Defense financing 

Interest on borrowings 

Failure of procuring activity to inform competing offeror in negotiated 
procurement for fixed-price contract that Govt. would directly reimburse 
contractor for interest on borrowings to finance plant expansion when 
reimbursement is prohibited by agency procurement regulation denied 
such offeror opportunity to compete on equal basis 
Development 

Selection 

Protester’s fear that militarized disk being developed under contract 
for development of improved sonar system will become standard disk 
for use throughout agency without meaningful competition is without 
merit since agency indicates that it will finance development of “‘second 
source” contractor and conduct competitive procurement for standard 


Fact that contractor engaged in development tasks prior to award of 
development and that agency intends to pay for costs incurred in those 
efforts does not indicate illegal action. Payment under such circum- 
stances appears to be authorized by regulatory provision 
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CONTRACTORS—Continued 
Fees 
Percentage of fixed-price subcontractor proposal 
Contract payment procedure whereby prime contractor’s fee is 
determined as percentage of fixed-price subcontractor proposal does not 
violate prohibition of 10 U.S.C. 2306(a) against cost-plus-a-percentage- 
of-cost contracting 
Percentage of subcontractors invoice 
Cost-plus-a-percentage-of-cost prohibition 
Alternate contract payment procedure, whereby prime contractor’s 
fee is percentage of subcontractor’s invoice, and there is no requirement 
that subcontractor submit fixed-price proposal, violates prohibition of 
10 U.S.C. 2306(a) against cost-plus-a-percentage-of-cost since (1) pay- 
ment is-based on predetermined percentage rate; (2) percentage rate is 
applied to actual performance costs; (3) contractor entitlement is un- 
certain at time of contracting; and (4) contractor entitlement increases 
commensurately with increased performance costs 
Sliding matrix 
Conflict between two contract provisions concerning who pays prime 
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt. 
payment since that interpretation upholds validity of contract in accord 
with presumption of legality. Contrary interpretation might lead to 
conclusion contract violated Anti-Kickback Act 
Cost-plus-a-percentage-of-cost prohibition 
Use of sliding matrix for percentage fee determination that has some 
points at which fee falls as costs increase does not avoid cost-plus-a- 
percentage-of-cost prohibition since overall effect of payment procedure 
is that fee increases and incentive is to raise costs sufficiently to avoid 
profit depression 
Government civilian and military personnel 
Prohibition 
Expenses of renting boat and equipment from Govt. employee for 
purpose of performing acoustical measurements are not reimbursable 
as travel expenses. Equipment should have been obtained by procure- 
ment means with due regard to section 1-1.302-3 of Fed. Procurement 
Regs. and public policy prohibiting Govt. from contracting with its 
employees except for most cogent of reasons as where Govt.’s needs can- 
not otherwise reasonably be met. Payment may, however, be made on 
quantum meruit basis insofar as receipt of goods and services has been 
ratified by authorized official 
Incumbent 
Competitive advantage 
Allegation denied 
Protest based upon contention that incumbent contractor and awardee 
under subject procurement knowingly submitted production plan con- 
taining incorrect and misleading data, which was incorporated into 
RFP, to gain competitive advantage over other offerors is denied since 
two separate agency audits show that data used was substantially 
correct. However, agency advised that verification of such data should be 
made prior to inclusion in solicitation rather than after protest as in 
instant case 
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CONTRACTORS— Continued 
Incumbent—Continued 
Elimination from competitive range 
Negotiated contract 
Agency’s elimination of incumbent contractor from competitive range 
had reasonable basis. Totality of many allegedly “‘informational’’ de- 
ficiencies made proposal so materially deficient that it could not be 
made acceptable except by major revisions and additions. Incumbent’s 
low proposed estimated costs did not have to be considered since proposal 
was found to be totally technically unacceptable. There is no basis for 
favoring incumbent in competitive range determination with presump- 
tions based merely on prior satisfactory service, since proposal must 
demonstrate compliance with essential RFP requirements 
Employees 
Recruitment by competitor 
Agency points out that hiring of incumbent contractor personnel is 
common business practice in custodial services industry; and that such 
practice is not contrary to law or business ethics. Accordingly, protest 
based on allegation that competing offeror has attempted to recruit 
members of protester’s work force is without merit 
Responsibility 
Contracting officer’s affirmative determination accepted 
Exceptions 
Fraud 
General Accounting Office does not review bid protests involving 
affirmative responsibility determinations except for actions by pro- 
curing officials which are tantamount to fraud or where definitive 
responsibility criteria set forth in a solicitation allegedly are violated__ 
Not supported by record 
Record does not support affirmative responsibility determination 
where agency made sub silentio finding that bidder had demonstrated 
level of achievement equivalent to or in excess of minimum level of 
experience set forth in IFB, i.e., that it had worked on more complex 
equipment for requisite length of time (approximately 5 years) wherein 
same sort of expertise needed in instant contract was brought to bear, 
since record indicates only that bidder (1) had some experience with 
equipment; (2) had some experience with highly sophisticated equip- 
ment; and (3) had 5 years’ general experience, and does not indicate 
extent of experience with either specific or more complex equipment- -- 
Reasonableness 
Since agency’s determination as to small business firm’s responsibility 
was not reasonable, options should not be exercised and future needs 
resolicited based upon proper statement of actual needs in clear and 
precise terms 
Security clearance requirement waived 
Where it is alleged that definitive responsibility criterion—IFB security 
clearance requirement—was waived, contracting officer’s affirmative 
determination of responsibility is for review on merits. Determination 
was supported by objective evidence before contracting officer, who had 
received information from bidder that adequate personnel working at 
nearby facilities could be used to perform contract, and that predecessor 
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CONTRACTORS—Continued 
Responsibility—Continued 
Contracting officer’s affirmative determination accepted—Continued 
Exceptions—Continued 
Security clearance requirement waived—Continued 
contractor’s qualified personnel might also be hired. GAO has no objec- 
tion to determination in view of facts of record and absence of evidence 
from protester demonstrating that determination lacked reasonable 


Specific and objective responsibility criteria 

Pilot patent production demonstration contained in IFB and admin- 
istered to bidder to ascertain technical capability constitutes specific 
and objective responsibility criterion and, therefore, GAO wil] review 
contracting officer’s affirmative responsibility determination to see if 
criterion has been met 

Determination 

Review by GAO 

Where bidder never successfully passes demonstration required by 
IFB to establish technical ability to perform in responsible manner—a 
specific and objective responsibility criterion contained in solicitation— 
GAO finds there was no reasonable basis upon which contracting officer 
could find bidder responsible 

Effect of issuance of COC by SBA 

GAO will not review determination of responsibility when SBA issues 
COC in view of SBA’s statutory authority, absent prima facie showing 
that action was taken fraudulently or with such wilful disregard of facts 
as to necessarily imply bad faith. Under this standard, GAO reviewed 
COC file and found no evidence of fraud or bad faith 
Successors 

Service Contract Act of 1965 

Selected offeror would be successor contractor under Service Contract 
Act and proposes to hire substantial number of incumbent union workers 
but also to replace percentage of senior union workers with apprentices. 
In view of indication of labor unrest resulting therefrom, source selection 
official should ascertain if risk of possible labor unrest was properly 
assessed by evaluation board 

CONTRACTS 

Advertising v. negotiation. (See ADVERTISING, Advertising v. nego- 

tiation) 
‘‘Affirmative action programs.’’ (See CONTRACTS, Labor stipulations, 

Nondiscrimination, ‘‘Affirmative action programs’’) 
Architect, engineering, etc., services 

Procurement practices 

Bureau of Indian Affairs 

Proposed award of school design contract to Indian school board under 
title I, Public Law 93-638—“Indian Self-Determination Act’—is not 
objectionable, provided requirements of act and its regulations are 
satisfied. Act provides contracting authority covering broad range of 
Indian programs and independent of contracting laws and regulations 
ordinarily applicable to Interior Department, including Brooks Bill 
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CONTRACTS—Continued 
Architect, engineering, etc., services—Continued 
Procurement practices—Continued 
Bureau of Indian Affairs—Continued 
architect-engineer selection procedure (40 U.S.C. 541, et seg., and FPR 
subpart 1—4.10). Therefore, protest by architectural firm competing in 
Brooks Bill procurement initiated prior to school board’s application 
for contract under P.L. 93-638 is denied 
Assignments. (See CLAIMS, Assignments) 
Authority 
Reference to procurement statutes 
Where procurement is conducted by field purchasing office but con- 
tract award is signed by Deputy Chief of higher echelon organization 
within agency of which purchasing office is a part, award is vaild since 
Deputy -Chief’s contracting officer authority extends throughout 
organization 
Automatic Data Processing Systems. (See EQUIPMENT, Automatic Data 
Processing Systems) 
Awards 
Advantage to Government 
Negotiated contracts. (See CONTRACTS, Negotiation, Best advantage 
to Government) 
Authority to contract 
Contracting officer. (See CONTRACTING OFFICERS, Authority, 
Contract awards) 
Cancellation 
Availability of appropriation for subsequent award 
Fiscal year funds to be used for June 30, 1975, award under small 
business set-aside, conditioned on SBA determination that awardee is 
small business concern, can be used in subsequent fiscal year to fund re- 
placement contract where award is withdrawn because of negative SBA 
size determination since conditional contract (1) was binding agreement 
obligating 1975 funds; (2) was sufficiently definite; (3) represented bona 
fide 1975 need; and (4) replacement contract to be awarded after re- 
solicitation will cover same continuing need encompassed by conditional 
contract. 24 Comp. Gen. 555, overruled 
Combination of schedules 
Lowest cost to Government 
Where award on combination of schedules is contemplated, award must 
result in lowest cost to Govt. Accordingly, where bidder, whose bid when 
combined with protester’s bid provided lowest cost to Govt., withdraws 
bid, it is then incumbent on agency to make award based on combina- 
tion of bidders whose bids were still available for acceptance which 
represented lowest cost 
Discount considered 
Since ASPR 2-407.3(b) provides that any prompt payment discount 
offered shall be deducted from bid price on assumption that discount 
will be taken and offered discount of successful bidder shall form part 
of award, where prompt payment discount is offered in bid where bid 


bond is required amount of bid bond may be properly calculated on 
discounted price 
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CONTRACTS—Continued 
Awards—Continued 
Federal aid, grants, etc. 
By or for grantees 
Review 
GAO will consider requests for review of contracts awarded “‘by or for” 
grantees. Where record shows that grantee’s engineering consultant 
crafted specifications, evaluated subcontractors’ bids, recommended 
that grantee award subcontract to specific proposed subcontractor, and 
grantee instructed prime contractor to award questioned subcontract 
to company proposed by consultant, award is considered to be “for’”’ 
grantee because grantee’s participation had net effect of causing sub- 
contractor’s selection 
Competitive bidding procedure 
Rational support is found for rejection by grantee and concurrence 
by grantor agency of low bid submitted by “Ethridge & Griffin Const. 
Co. * * * a corporation, organized and existing under the law of the 
State of Ga * * *’ and signed by individual as secretary. Corpora- 
tion was and is nonexistent. Award to Griffin Construction Company 
would be an improper substitution. Rationale for objecting to award 
to entity other than named in bid is that such action could serve to 
undermine sound competitive bidding procedures 
Federal law compliance 
Regulations 
Where grant conditions indicate that State law shall govern procure- 
ment by grantee and State law exists on specific point in question and is 
followed, General Accounting Office cannot say result reached is irra- 
tional. However, since here no State law exists as to particular point in 
question, then consideration of the matter under Federal frame of 
reference is appropriate 
Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 
Not prejudicial to other bidders 
Although solicitation requirement for listing of pipe suppliers is not 
fully met by low bidder who lists two possible suppliers for certain 
categories of pipe, award may be made to low bidder. Facts show that 
listing requirement was inadvertently included in solicitation by agency 
and that second low bidder who complied fully with listing requirement 
was not prejudiced thereby. Moreover, listing requirement serves no 
valid purpose for Govt. where item being procured is commercially 
available as in instant case 
Notice 
Form of notice 
Telegram 
Protest filed after agency forwarded notice of award of construction 
contract to low bidder must be considered as being filed after award 
since telegraphic notice of award constituted official award of contract- - 
Procedures leading to award 
General Accounting Office review 
While termination of contract for convenience of Govt. is matter of 
administrative discretion not reviewable by GAO, review of procedures 
leading to award of contract is within GAO jurisdiction 
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CONTRACTS—Continued 
Awards—Continued 
Propriety 
Grantees under Federal grants-in-aid 
Review 
GAO will undertake reviews concerning properiety of contract 
awards under Federal grants made by grantees in furtherance of grant 
purposes upon request of prospective contractors where Federal funds 
in a project are significant 
Reversal of administrative determination 
Low bidder’s reservation of right to contest in appropriate forum 
contracting agency’s denial of request for correction of bid did not 
render agency’s award to bidder improper 
Separable or aggregate 
Lowest overall cost to Government 
Combination by procuring activity of two items in one solicitation 
(formerly two solicitations had been utilized) is proper exercise of 
procurement discretion since preparation and establishment of specifica- 
tions to reflect needs of Govt. are matters primarily within jurisdiction 
of procurement agency and record substantiates fact that combination 
of items results in lower overall cost. Moreover, award can still be on 
item basis if doing so is in best interests of DC 
Smal] business concerns 
Adequate competition 
Where four responsive bids were received from small businesses under 
totally set-aside IFB, and where low small business bid was less than 5 
percent above low, big business bid submitted, adequate competition 
has been achieved 
Administrative determination 
Although ASPR 1-706.3(a), which permits withdrawal of small 
business set-aside prior to award if found detrimental to public interest, 
is largely discretionary with contracting officer and SBA, contracting 
officer must withdraw total set-aside on procurement for “‘planned”’ 
item under DOD emergency preparedness mobilization planning pro- 
gram where solicitation containing set-aside was issued in violation of 
ASPR 1-706.1(e) (ii), which prohibits total set-aside where large business 
“planned producer’’ of item desires to participate in procurement, and 
bid opening has not occurred when contracting officer became aware of 


Time of preparing justification that set-aside is necessary to assure 
that fair proportion of Govt. procurement is placed with small business 
does not affect validity of award if proper basis for award exists 

Reasonable expectation of competition 

Although original determination to set aside procurements for shirts 
and trousers for small business was not in accordance with ASPR 1-—706.5 
(a) (1) (1974 ed.) in that it was based upon expediency rather than re- 
quired reasons, since there was small business competition for procure- 
ments and prices were determined to be reasonable, there is no basis to 
conclude that there was not proper basis for ultimate awards 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Certifications 
Competency 
GAO will not review determination of responsibility when SBA issues 
COC in view of SBA’s statutory authority, absent prima facie showing 
that action was taken fraudulently or with such willful disregard of facts 
as to necessarily imply bad faith. Under this standard, GAO reviewed 
COC file and found no evidence of fraud or bad faith__._.__________- 
Effective date 
Where firm purchases assets of concern previously found by SBA to 
be large business, suggestion is made that SBA consider adopting rule 
requiring such firm to request small business certificate prior to self- 
certifying status as small 
Revocation 
Being small business under existing SBA size standard is legal status 
which although entered into either through bidder’s self-certification/ 
representation or administrative decision is not just matter of existing 
fact. While self-certification/representation is initial step by which bidder 
obtains small business status, if and when SBA issues ruling that bidder 
is other than small business, until decision is reversed or overruled, 
bidder no longer enjoys status of being small under existing size standard. 
Moaiies tr 65 Gemp. Gen: 1412... .............. 2.525 Saas oe 
Disadvantage test 
Examination of “social disadvantage’”’ determination made of owner 
of firm proposed for 8(a) award shows that SBA did consider factors 
regarding disadvantage other than racial identity of owner or owner’s 
alleged inability to obtain bonding. Determination is considered ration- 
ally supported, given broad guidelines conveyed in SBA policy and regu- 
lation concerning what constitutes “disadvantage.”’__._____.______---- 
Erroneous award 
Ab initio v. voidable 
Where small business size status protest was timely filed with contract- 
ing officer within 5 days after notification of successful offeror, but after 
award, SBA determination that protested offeror was not small at time 
of award does not result in contract awarded being void ab initio, but 
merely void at option of Govt., thereby precluding effective size protest. 
To remedy this anomaly, it is recommended that FPR be revised to 
require that identity of successful offeror be revealed prior to award__-- 
Contract awarded on basis of offeror’s good faith certification that it 
is small, which status is determined erroneous by SBA, is voidable and 
may be terminated for convenience in discretion of agency where, as here, 
it is determined contracting officer should have questioned size status 
prior to award 
Evidence 
Bidder found large by Small Business Administration Size Appeals 
Board and which thereafter sought, but as of date of bid opening had 
not received, recertification as small business could not properly represent 
itself as small business at time of bid opening. Bidder was not therefore 
eligible for award of total small business set-aside. Modified by 55 Comp. 
Gen. 1412 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Fair proportion criteria 
It is policy of Congress that fair proportion of purchases and contracts 
be placed with small business concerns if adequate prices and reasonable 
competition can be expected and determination of these facts is made 
by contracting officer and small business representative prior to issuance 
of solicitation 
Where contracting officer has noted that in past year number of 
solicitations for shirts and trousers has been issued on unrestricted basis 
with number of awards going to large business protester, contention of 
protester that set-aside in instant case comprises more than ‘fair pro- 
portion” of Govt. procurement to small business does not provide basis 
to conclude that there was not proper basis for ultimate awards to small 
business 
Fair proportion to small business concerns 
Administration of program 
Since it is Dept. of Army’s policy to enter into contracts with SBA 
to foster small business (including 8(a) growth), it is not considered 
improper for Dept. to have advised SBA of availability of proposed pro- 
curement of KP services for 8(a) program or fact that proposed 8(a) con- 
cern was currently providing similar services at one of facilities involved 
in proposed procurement 
Price reasonableness 
Mere fact that lower bid price is submitted by big business does not 
per se make award to small business, at slightly higher price, against 
public interest pursuant to ASPR 1-706.3, since 15 U.S.C. 631 states 
policy of Congress to award fair proportion of Govt. procurements to 
small business firms, and therefore, Govt. may pay reasonable premium 
price to small business firms on restricted procurement to implement 
above-mentioned policy of Congress 
While provisions of Small Business Act authorize award of contracts 
to small business concerns at prices which may be higher than those 
obtainable by unrestricted competition, no basis exists upon which it 
may be concluded that Act was intended to require award of contracts 
to small business concerns at prices considered unreasonable by con- 
tracting agency, or that contracting agency would be prohibited from 
withdrawing set-aside determination where bids submitted by small 
business concerns were considered unreasonable 
Determination of unreasonableness of price of small business bid, based 
upon comparison with prior procurement and with Govt. estimates, 
involves no impropriety on part of contracting officer and, therefore, no 
legal basis exists to object to cancellation and resolicitation of procurement 
on unrestricted basis 
Although original determination to set aside procurements for shirts 
and trousers for small business was not in accordance with ASPR 
1—706.5(a)(1) (1974 ed.) in that it was based upon expediency rather 
than required reasons, since there was small business competition for 
procurements and prices were determined to be reasonable, there is no 
basis to conclude that there was not proper basis for ultimate awards__ 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Procurement under 8(a) program 
Non-8(a), non-small business concern is considered interested party 
so long as it contends that concern proposed for 8(a) award does not 
belong in 8(a) category whose application prevents protester from 
competing; test of interested party for 8(a) protests clarifies prior dis- 
cussion in Kleen-Rite Janitorial Services, Inc., B-178752, March 21, 1974, 
74-1 CPD 139; City Moving and Storage Company, Inc., B-181167, 
August 16, 1974, 74-2 CPD 104; and Kings Point Manufacturing Com- 
pany, Inc., 54 Comp. Gen. 913, 75-1 CPD 264 
Because other issues raised by non-small business, non-8(a) concern 
in protest against 8(a) award are indirectly related to basic eligibility 
determination of firm proposed for 8(a) award, it is considered that 
concern is interested party as to other issues 
Excess costs 
Because Dept. of Army states it is aware of requirement that SBA 
must fund any costs of 8(a) services in excess of what Dept. considers 
current fair market price for services, it appears that Dept. will charge 
SBA any excess costs involved in subject 8(a) procurement contrary to 
protester’s suggestion that Dept. will not 
Propriety 
Timeliness of appeal 
Where small business size protest is received 1% hours after award 
made on bid opening date, last day of fiscal year, termination of contract 
is recommended, since SBA subsequently sustained protest; contracting 
officer has indicated that procurement would have been referred to SBA 
under standard operating procedure if received before award; and 
contracting officer exceeded authority in that ASPR 1-703(b) (5) 
precludes small business set-aside award prior to expiration of 5 working 
days after bid opening in absence of urgency determination 
Qualifications. (See BIDDERS, Qualifications, Small business con- 
cerns) 
Regulations 
Examination of “social disadvantage” determination made of owner 
of firm proposed for 8(a) award shows that SBA did consider factors 
regarding disadvantage other than racial identity of owner or owner’s 
alleged inability to obtain bonding. Determination is considered ra- 
tionally supported, given broad guidelines conveyed in SBA policy and 
regulation concerning what constitutes “‘disadvantage.”’_________-___- 
Self-certification 
Acceptance 
In accordance with Armed Services Procurement Regulation 1—703(b) 
contracting officer cannot accept bidder’s bid opening representation of 
itself as being small business if he knows that bidder has not subsequently 
been recertified by SBA as being small. Modified by 55 Comp. Gen. 1412_ 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Self-certification— Continued 
“Good faith’’ certification 
Where record indicates that contractor was or should have been aware 
of its affiliation with large business firm, GAO agrees with protester’s 
contention that firm awarded total small business set-aside contract 
failed to self-certify its small business status in good faith pursuant to 
ASPR 1-703(b), and award was therefore improper. However, since 
contract has been fully performed no remedial action is possible 
Purpose 
Being small business under existing SBA size standard is legal status 
which although entered into either through bidder’s self-certification/ 
representation or administrative decision is not just matter of existing 
fact. While self-certification/representation is initial step by which bidder 
obtains small business status, if and when SBA issues ruling that 
bidder is other than small business, until decision is reversed or overruled, 
bidder no longer enjoys status of being small under existing size 
standard. Modified by 55 Comp. Gen. 1412 
Set-asides 
Competition sufficiency 
Where four responsive bids were received from small businesses under 
totally set-aside IFB, and where low small business bid was less than 5 
percent above low, big business bid submitted, adequate competition 
has been achieved 
Although original determination to set aside procurements for shirts 
and trousers for small business was not in accordance with ASPR 
1-706.5(a)(1) (1974 ed.) in that it was based upon expediency rather 
than required reasons, since there was small business competition for 
procurements and prices were determined to be reasonable, there is no 
basis to conclude that there was not proper basis for ultimate awards __-_. 
Department of Defense procurements 
Emergency preparedness planning program 
Although withdrawal of total small business set-aside pursuant to 
ASPR 1-706.1(e) (ii) prior to bid opening, where large business “planned 
producer” achieved status on same date solicitation containing set- 
aside was issued, is not required, contracting officer, exercising reasonable 
discretion, can find sufficient detriment to public interest to justify 
withdrawing set-aside solely for reason that “‘planned producer” wants 
to bid, in view of specificity of ASPR 1-706.1(e) (ii) proscription and 
criticalness of DOD emergency preparedness planning program. There- 
fore, recommendation is made that contracting officer consider exercising 
discretion in view of various special factors 
Justification 
Time of preparing justification that set-aside is necessary to assure 
that fair proportion of Govt. procurement is placed with small business 
does not affect validity of award if proper basis for award exists 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Large business bids nonresponsive 
Large business bids on small business set-aside procurements are 
nonresponsive and contracting officer is not required to consider bids. 
Moreover, 15 U.S.C. 631, ef seq., has been interpreted to mean that 
Govt. may pay premium price to small business firms on restrictive pro- 
curements to implement policy of Congress 
Limitation 
Planned producer 
ASPR 1-706.1(e) (ii), which prohibits total small business set-asides 
where large business “planned producer” of “planned’’ item under DOD 
emergency preparedness mobilization planning program desires to 
participate in procurement, is valid limitation on making total set- 
asides necessary to protect legitimate DOD concern, and is not in con- 
travention of Small Business Act and implementing regulations 
Planned item procurements 
Total small business set-aside on procurement of “planned” item 
under DOD emergency preparedness mobilization planning program 
becomes so established as to preclude applicability of ASPR 1-706.1(e) 
(ii), which prohibits total set-asides where large business “planned pro- 
ducer” desires to participate in procurement of item, on date that invi- 
tation is issued. 42 Comp. Gen. 108, modified 
Price differential computation 
Mere fact that lower bid price is submitted by big business does not 
per se make award to small business, at slightly higher price, against 
public interest pursuant to ASPR 1-—706.3, since 15 U.S.C. 631 states 
policy of Congress to award fair proportion of Govt. procurements to 
small business firms, and therefore, Govt. may pay reasonable premium 
price to small business firms on restricted procurement to implement 
above-mentioned policy of Congress 
Procedures 
Total small business set-aside is not required to be withdrawn, pursuant 
to ASPR 1-706.1(e) (ii), prior to bid opening, where ‘‘planned producer”’ 
firm of “planned” item under DOD emergency preparedness planning 
program only achieved that status on same date that solicitation for item 
was issued, since firm was not “planned producer’’ prior to issuance date, 
notwithstanding that firm had expressed interest in procurement prior 
to becoming ‘‘planned producer” and procuring activity solicited firm to 
be “planned producer” after making total set-aside determination 
Sole bid submitted by big business 
Award may not be made under Navy total small business set-aside to 
firm found to be other than small business concern by Small Business 
Administration (SBA), even though firm’s bid was the only one received. 
Retrospective determination by Navy that there was not sufficient com- 
petition to justify set-aside and suggestion that invitation for bids (IFB) 
size classification may be erroneous do not allow direct award to sole 
bidder. Requirement must be resolicited so that all potential bidders, 
including other large business firms, may have opportunity to compete --_ 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Set-asides—Continued 
Withdrawal 
Availability of appropriation for subsequent award 
Fiscal year funds to be used for June 30, 1975, award under small 
business set-aside, conditioned on SBA determination that awardee is 
small business concern, can be used in subsequent fiscal year to fund 
replacement contract where award is withdrawn because of negative SBA 
size determination since conditional contract (1) was binding agreement 
obligating 1975 funds; (2) was sufficiently definite; (3) represented bona 
fide 1975 need; and (4) replacement contract to be awarded after resolici- 
tation will cover same continuing need encompassed by conditional 
contract. 24 Comp. Gen. 555, overruled 
Bid price excessive 
While provisions of Small Business Act authorize award of contracts 
to small business concerns at prices which may be higher than those 
obtainable by unrestricted competition, no basis exists upon which it may 
be concluded that Act was intended to require award of contracts to small 
business concerns at prices considered unreasonable by contracting 
agency, or that contracting agency would be prohibited from withdrawing 
set-aside determination where bids submitted by small business concerns 
were considered unreasonable 
Determination of unreasonableness of price of small business bid, based 
upon comparison with prior procurement and with Govt. estimates, 
involves no impropriety on part of contracting officer and, therefore, no 
legal basis exists to object to cancellation and resolicitation of procure- 
ment on unrestricted basis 
Planned emergency producer 
Although ASPR 1-706.3(a), which permits withdrawal of small busi- 
ness set-aside prior to award if found detrimental to public interest, is 
largely discretionary with contracting officer and SBA, contracting 
officer must withdraw total set-aside on procurement for “planned” 
item under DOD emergency preparedness mobilization planning pro- 
gram where solicitation containing set-aside was issued in violation of 
ASPR 1-706.1(e) (ii), which prohibits total set-aside where large business 
‘planned producer’ of item desires to participate in procurement, and 
bid opening has not occurred when contracting officer became aware 
of error 


Affiliates of large business concerns 

Where record indicates that contractor was or should have been aware 
of its affiliation with large business firm, GAO agrees with protester’s 
contention that firm awarded total small business set-aside contract 
failed to self-certify its small business status in good faith pursuant to 
ASPR. 1-703(b), and award was therefore improper. However, since 
contract has been fully performed no remedial action is possible 

Where firm purchases assets of concern previously found by SBA to be 
large business, suggestion is made that SBA consider adopting rule re- 
quiring such firm to request small business certificate prior to self-certi- 
fying status as small 


227-170 O- 77 - 14 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Size—Continued 
Change in standards 
Any situation which could reasonably be construed as being one in 
which procuring agency advocates use of size standard differing from 
that then applicable under SBA regulation would amount to encroach- 
ment whether intentional or unintentional on SBA’s exclusive juris- 
diction. Thus, where, as here, applicable SBA regulations were changed 
7 days prior to bid opening and IFB can reasonably be construed as 
setting forth size standard differing from SBA’s, encroachment has oc- 
curred and impact of encroachment on competition must be analyzed_-_ 
Eligibi.ity determination date 
Bidder found large by Small Business Administration Size Appeals 
Board and which thereafter sought, but as of date of bid opening had 
not received, recertification as small business could not properly repre- 
sent itself as small business at time of bid opening. Bidder was not 
therefore eligible for award of total small business set-aside. Modified 
by 55 Comp. Gen. 1412 
Being small business under existing SBA size standard is legal status 
which although entered into either through bidder’s self-certification/ 
representation or administrative decision is not just a matter of existing 
fact. While self-certification/representation is initial step by which 
bidder obtains small business status, if and when SBA issues ruling that 
bidder is other than small business, until decision is reversed or over- 
ruled, bidder no longer enjoys status of being small under existing size 
standard. Modified by 55 Comp. Gen. 1412 
Eligibility to protest size 
Where small business size status protest was timely filed with contract- 
ing officer within 5 days after notification of successful offeror, but after 
award, SBA determination that protested offeror was not small at time 
of award does not result in contract awarded being void ad initio, but 
merely void at option of Govt., thereby precluding effective size protest. 
To remedy this anomaly, it is recommended that FPR be revised to 
require that identity of successful offeror be revealed prior to award- -- 
Obvious error 
Contracting officer’s duty to question 
Contract awarded on basis of offeror’s good faith certification that it is 
small, which status is determined erroneous by SBA, is voidable and may 
be terminated for convenience in discretion of agency where, as here, it 
is determined contracting officer should have questioned size status prior 
to award 
Sole bidder 
Award may not be made under Navy total small business set-aside to 
firm found to be other than small business concern by Small Business 
Administration (SBA), even though firm’s bid was the only one received. 
Retrospective determination by Navy that there was not sufficient 
competition to justify set-aside and suggestion that invitation for bids 
(IFB) size classification may be erroneous do not allow direct award to 
sole bidder. Requirement must be resolicited so that all potential bidders, 
including other large business firms, may have opportunity to compete.. 1351 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Size—Continued 
Standards used in invitation erroneous 

Where change to SBA’s small business size standard was published 
in Fed. Reg. prior to bid opening, all parties are held to be on construc- 
tive notice, even procuring agency, especially where material should 
have caused it to take action to amend IFB’s stated size standards. 
Agency’s unintentional failure to bring its IFB size standard into line 
with SBA’s could have had substantial adverse effect on competition 
and in this regard IFB was defective. However, even if contract awarded 
had not been substantially performed, harm to competitive system 
generated by agency’s inadvertence may not have necessitated GAO 
recommendation for termination 

Status protest by unsuccessful bidder, etc. 

Where small business size protest is received 1-1/2 hours after award 
made on bid opening date, last day of fiscal year, termination of contract 
is recommended, since SBA subsequently sustained protest; contracting 
officer has indicated that procurement would have been referred to 
SBA under standard operating procedure if received before award; 
and contracting officer exceeded authority in that ASPR 1-703(b) (5) 
precludes small business set-aside award prior to expiration of 5 working 
days after bid opening in absence of urgency determination 

Splitting 

Advantageous to Government 

Combination by procuring activity of two items in one solicitation 
(formerly two solicitations had been utilized) is proper exercise of 
procurement discretion since preparation and establishment of specifica- 
tions to reflect needs of Govt. are matters primarily within jurisdiction 
of procurement agency and record substantiates fact that combination 
of items results in lower overall cost. Moreover, award can still be on 
item basis if doing so is in best interests of DC 

Sum certain 

Requirement 

Where it would have been near impossibility to ascertain intended bid 
price of bidder alleging mistake, and while bidder would still have been 
low even adding entire amount of claimed mistake, still it would not 
have been possible to make award to bidder for sum certain which is 
required by regulations 

Sustained by GAO 

Protest not for consideration 

Protester’s allegation that agency had no need to award contract prior 
to GAO decision on protest need not be considered since award has 
been sustained 

To other than lowest bidder 

Small business set-asides 

Mere fact that lower bid is submitted by large business on small busi- 
ness set-aside solicitation does not per se make award to small business, 
at slightly higher percentage differential, against public interest under 
ASPR 1-706.3 since 15 U.S.C. 631 has been interpreted to mean that 
Govt. may pay premium price to small business firms on restricted 
procurements to implement intent of Congress 
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CONTRACTS—Continued 

Bid procedures. (See BIDS) 
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping) 
Bids 

Generally. (See BIDS) 
Buy American Act 

Foreign products 

Component v. end product 

Allegation that Mexican-assembled modules and other materials 
are directly incorporated into competitor’s radio set, and that these 
foreign components make end product foreign under Buy American 
Act, is not supported by GAO decisions relied on by protester. While 
domestic-made parts are purchased in United States, shipped to Mexico 
for some manufacturing and returned to United States for additional 
manufacturing, there is no showing that separate ‘‘stages’’ of manu- 
facturing are involved. GAO view is that domestic parts purchased in 
United States are components of end product 

A 1975 GAO audit report expressed reservations whether contractor’s 
85 to 90 percent manufacturing of radio sets in Mexico satisfies Buy 
American Act requirement that materials must be ‘‘manufactured in 
the United States” in order to qualify as domestic end product, and 
recommended ASPR Committee consideration of issue. Recent protest 
decision in different factual context repeated recommendation. Consid- 
ering Mexican manufacturing issue in present protest is therefore viewed 
as inappropriate 

Nonavailability determination 

Buy American Act, 41 U.S.C. 10a-d, is not applicable to proposed 
MAG58 machine gun purchase from foreign firm because Army has 
sufficient sole-source award justification and can therefore validly 
determine that MAG58’s are not manufactured in United States “in 
sufficient and reasonably available commercial quantities and of a 
satisfactory quality.’”’ Also, Army discretionary determination that 
Act’s application would not be in public interest cannot be questioned. 
In addition, Act does not apply to initial quantity of weapons to be 


purchased for foreign deployment and domestic training for foreign 
I ia te fags ht ee shi nace wae eatcy santa toi apenaielaLcncdees<Sierdee 


Cancellation 

Contractor misrepresentations 

Status 
Detective agencies 

Contract for guard services was awarded based on contractor’s rep- 
resentations that it was not a detective agency for purposes of 5 U.S.C. 
3108. Upon subsequent determination that contractor is a detective 
agency and thus subject to statutory prohibition, contract should be 
canceled. Modified by 56 Comp. Gen. —— (B—180257, Jan. 6, 1977) -_--- 

Negotiation procedures propriety 

Finding that janitorial services contract was improperly negotiated 
does not lead to conclusion that contract must be canceled, since cancel- 
lation is reserved for contracts illegally awarded, and under rationale of 
Court of Claims decisions illegal award results only if it was made con- 
trary to statutory or regulatory requirements because of some action or 
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CONTRACTS—Continued 
Cancellation—Continued 
Negotiation procedures propriety—Continued 
statement by contractor or if contractor was on direct notice that pro- 
cedures being followed were violative of requirements. Distinguished by 
B-185966, Mar. 17, 1976 
Competitive system 
Federal aid, grants, etc. 
Compliance 
Where grantor agency issues regulation requiring grantees to make 
contract awards under grants through maximum competition to low re- 
sponsive, responsible bidder, unless grantor takes action necessary to 
assure grantee compliance, there will be no guarantee that conditions 
which agency requires to carry out congressional purposes will be met__ 
Conflicts of interest prohibitions 
Negotiated contracts. (See CONTRACTS, Negotiation, Conflicts of in- 
terest prohibitions) 
Construction 
Conflicting provisions 
Conflict between two contract provisions concerning who pays prime 
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt. 
payment since that interpretation upholds validity of contract in accord 
with presumption of legality. Contrary interpretation might lead to 
conclusion contract violated Anti-Kickback Act 
Cost accounting 
Cost Accounting Standards Act application 
Catalog or market price exemption from requirement of Cost Ac- 
counting Standards Act is mandatory exemption rather than discretion- 
ary with contracting agency. Therefore CAS requirements should not be 
imposed on contractor whenever catalog or market price exemption is 
determined to exist 
Cost-type 
Negotiation. (See CONTRACTS, Negotiation, Cost-type) 
Court reporters. (See COURTS, Reporters, Contract services) 
Custodial services 
Personnel recruitment 
Agency points out that hiring of incumbent contractor personnel is 
common business practice in custodial services industry; and that such 
practice is not contrary to law or business ethics. Accordingly, protest 
based on allegation that competing offeror has attempted to recruit 
members of protester’s work force is without merit 
Damages 
Claims. (See CLAIMS, Damages, Contracts) 
Government liability 
Sovereign acts 
Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate 
Suez Canal is not a taking of a valuable contractual right requiring com- 
pensation, as claimant had only anticipated contract for services, loss 
of which is not responsibility of U.S. Govt. Moreover, submission of 
unsolicited proposal makes claimant a pure volunteer, affording no 
basis upon which payment may be authorized 
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CONTRACTS—Continued 
Data, rights, etc. 
Disclosure 
Protest procedures 
Because of policy not to hear post-award proprietary data protests 
and since relief being sought by post-award protester is injunctive in 
nature—relief not available through GAO—aspect of protest will not 
be considered 
Relief procedure 
Allegation that Government disclosed proprietary information to 
private party is matter for courts as contract has been substantially 
performed 
Solicitation 
GAO has provided some protection against unauthorized disclosure 
of proprietary data in solicitation which includes data without owner’s 
consent. If protest against solicitation disclosing data is lodged after 
award, policy has been not to hear protest 
Status of information furnished 
Since question whether protester’s data is proprietary will not be 
considered, capability of prime contractor to successfully complete 
contract without data will not be questioned 
Use by Government 
Internal use 
Agency may use data supplied with restrictive legend to evaluate 
drawings submitted by other offerors so long as such data is not released 
outside the Government. Moreover, where it appears that drawings 
were furnished to agency without restriction, General Accounting Office 
is precluded from concluding that Government does not have unre- 
stricted rights in such drawings-_- ---- incvintd Soc nutes oad: 
Default 
Performance deficiencies 
Determination 
Function of contracting agency 
Whether guard services contractor is, as protester claims, in default of 
contract is matter of contract administration, which is function of 
contracting agency, not GAO. In any event, contracting officer states 
that contractor beginning performance using personnel with Confiden- 
tial security clearances adequately meets initial needs under contract; 
that necessary administrative processing to transfer Secret clearances 
from old to new contractor is being accomplished; and that in event 
Secret tests or equipment are utilized at site, contractor has capability 
to furnish Secret-cleared personnel 
GAO will not consider protester’s request that termination for default 
of turnkey housing contract be recommended as appropriate remedy in 
connection with prior decision upholding protest. Questions involved in 
protest as to adequacy of contract performance are matters of contract 
administration—which is function of contracting agency, not GAO. 
Also, performance defects alleged by protester do not necessarily estab- 
lish grounds for termination for default, and contracting agency states 
it has no cause to take such action 
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CONTRACTS—Continued 

Discounts 

Interpretation of discount clause 

Since ASPR 2-407.3(b) provides that any prompt payment discount 
offered shall be deducted from bid price on assumption that discount will 
be taken and offered discount of successful bidder shall form part of 
award, where prompt payment discount is offered in bid where bid bond 
is required amount of bid bond may be properly calculated on discounted 


Equal employment opportunity requirements. (See CONTRACTS, Labor 

stipulations, Nondiscrimination) 
Evaluation of equipment, etc. (See CONTRACTS, Specifications, Con- 

formability of equipment, etc., offered) 
Federal Supply Schedule 

Requirements contracts 

Administrative discretion 

Determination to issue requirements solicitation to satisfy needs of 
Government for cleaning compounds, solicitation containing minimum 
and maximum order limitation, is valid determination within ambit of 
sound administrative discretion where solicitation is issued pursuant to 
requirements of section 1-3.409 of Federal Procurement Regulations 
and section 5A-72.105-3(c) of General Services Procurement Regula- 
tions and results in overall economy to Government 
Incorporation of terms by reference 

Bid which omitted pages of IFB is nonresponsive, notwithstanding it 
contained every page which required an entry, but which did not serve 
to incorporate by reference other material pages, and was accompanied 
by cover letter stating that ‘‘applicable documents” are being submitted, 
which was ambiguous as to whether it referred to documents of IFB as 
issued or to documents returned with bid, because bidder’s intention to 
be bound by all material provisions of solicitation is unclear 

Contractor has constructive notice of LEAA organizational conflict of 
interest guideline where it was contained in document incorporated by 
reference in contract requiring the preparation of specifications. In any 
case, since guideline is attached as condition to LEAA grant, it is self- 
executing, and grantee is bound to reject contractor’s proposal if con- 
tractor fell under guideline, notwithstanding grantee’s inadequate notice 
and contrary advice to contractor 
Indian Seif-Determination Act 

Bureau of Indian Affairs. (See INDIAN AFFAIRS, Contracts, Bureau 

of Indian Affairs, Indian Se:f-Determination Act) 

Janitorial services 

Advertising v. negotiation 

Since question of whether negotiated award method is proper for 
GSA’s awards of janitorial services is of widespread interest, given 
number of janitorial services’ awards made by GSA and number of pro- 
tests pending involving negotiated janitorial services’ awards, protest 
will be considered even though untimely raised under Bid Protest 
Procedures 
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CONTRACTS—Continued 
Janitorial services—Continued 
Advertising v. negotiation—Continued Page 
None of the exceptions to formal advertising (as set forth in 41 U.S.C. 
252(c)(1)-(15)) expressly authorizes use of negotiations only to secure 
desired level of quality of janitorial services or to obtain incentive-type 
contract. Moreover, analysis of legislative history of Federal Property 
and Administrative Services Act (40 U.S.C. 471), under which ques- 
tioned negotiated award of services was made, shows that Congress 
specifically rejected proposal to permit negotiation to secure desired 
level of quality of supplies or services 
Since negotiating rationale employed by GSA is same as was cited in 
Nationwide Building Maintenance, Inc., 55 Comp. Gen. 693, where it 
was found that GSA had no legal basis to negotiate janitorial services 
procurements, and since award has been made, option should not be 
exercised and any future requirement for services should be formally 
advertised 
Labor stipulations 
Affirmative action programs. (See CONTRACTS, Labor stipulations, 
Nondiscrimination) 
Davis-Bacon Act 
Correction of wage schedules 
Even if offeror’s score for mission suitability should have been adjusted 
downward for its improper escalation of Davis-Bacon Act wage rates, 
impact on scoring would not be sufficient to make situation one where 
given point spread between competing proposals indicates significant 
superiority of one proposal over another-_-_.-....--------------------- 
Minimum wage determinations 
Addenda not acknowledged 
Bid which failed to acknowledge IFB amendment increasing Davis- 
Bacon wage rate was properly rejected as nonresponsive, since failure to 
acknowledge amendment was material deviation. Fact that work to be 
performed by craft listed in amendment (bricklayer) was not specifically 
required under specifications is immaterial as agency determined that, 
in course of contract performance, craft could be employed. However, 
recommendation is made that procedures be instituted to assure that 
wage determination modifications are reviewed to ascertain applica- 
bility to contract prior to inclusion in amendment 
Award to bidder failing to acknowledge presumptively applicable 
solicitation amendment increasing Davis-Bacon wage rate may be made 
only if agency demonstrates (a) that increased rate does not relate to 
work to be performed under contract and (b) that it either was not rea- 
sonable for bidders to consider increased rates in bid preparation or that 
reliance upon amended rates was not prejudicial to protesting bidder in 
circumstances 





INDEX DIGEST 


CONTRACTS—Continued 

Labor stipulations—Continued 

Davis-Bacon Act—Continued 

Wage underpayments 
Claim priority 
Underpaid workers v. IRS levy 

Where it was determined that contractor had underpaid three em- 
ployees in violation of Davis-Bacon Act, 40 U.S.C. 276a, and funds were 
administratively withheld from balance due on contract jo cover under- 
payments, claims of underpaid workers have priority over later IRS 
levy. 46 Comp. Gen. 178, which held that IRS levy had priority over 
claims of underpaid employees, is modified to extent that it is incon- 


Debarment not required 

Bank claiming balance due under contract on basis of assignment 
from contractor does not have valid claim against Govt., since assign- 
ment was not made pursuant to Assignment of Claims Act, 31 U.S.C. 
203 and 41 U.S.C. 15. Distribution of contract balance, withheld to 
cover Davis-Bacon underpayments, is authorized. But due to lapse of 
time since violations occurred and bankruptcy of contractor, debarment 
is not warranted 

Minimum wage determinations 

Effect of new determination 

When contract is awarded on basis of old wage rates after new Service 
Contract Act wage determination has been received after bid opening, 
option should not be exercised since proper way to determine effect of new 
wages is to recompete rather than assume new rate would affect bidders 
equally. Recommendation is being referred to appropriate congressional 
committees pursuant to Legislative Reorganization Act of 1970, 31 


Where GSA improperly incorporated in contract old Service Contract 
Act DOL Wage Determination, which was revised with GSA’s knowledge 
prior to award selection and over a month prior to award, and contract 
was soon modified to reflect revised wage determination, GSA’s actions 
were tantamount to awarding contract different from that called for in 
RFP. Moreover, GSA failed to comply with DOL regulations in not 
submitting SF-98 to DOL both when it extended incumbent’s contract 
and not less than 30 days prior to proposed award, despite extended 
period between closing date for proposals and award 

Nondiscrimination 

‘‘Affirmative action programs’’ 
Commitment requirement 

There is no basis to conclude that bidders were unreasonably misled 
as to affirmative action requirements clearly set forth which were in- 
cluded in IFB containing bidders’ schedules, provisions, conditions, 
drawings and specifications, rather than with separate bid packet. 
Requirements clearly advised that, unless proper documentation was 
submitted, bid would be considered nonresponsive 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination—Continued 
‘‘Affirmative action programs’’—Continued 
Commitment requirement—Continued 
That bidder has affirmative action plan filed elsewhere or has agreed 
to accept standard equal opportunity clause of invitation does not 
create required binding obligation to affirmative action requirements of 
present invitation 
Requirement in solicitation that bidders commit themselves to 
affirmative action provisions of Washington Plan, even though Plan 
had expired by bid opening date, was proper since contracting officer 
had been informed that Plan would be extended and solicitations may 
provide for specific future needs and contingencies 
Bidder who signed Part I certificate as member of Topeka Plan and 
inserted “Does not apply.”’ under Part II which sets forth requirements 
for non-members of Topeka Plan is not responsive to affirmative action 
requirements of solicitation where bidder is not member of Topeka 
Plan at time of bid opeining. Bidder’s certification to Part I is not 
commitment to be bound to affirmative action requirements of solicita- 
tion where bid conditions require current membership in Topeka Plan 
as prerequisite to Government’s acceptance of Part I certification 
Grants-in-aid 
Where applicable regulations of Federal Govt. agency require that 
procurements by grantees be conducted so as to provide maximum open 
and free competition, certain basic principles of Federal procurement 
law must be followed by grantee. Therefore, rejection of low bid under 
grantee’s solicitation as nonresponsive was improper where basis for 
determining responsivemess to minority subcontractor listing require- 
ment was not stated in IFB and bidder otherwise committed itself to 
affirmative action requirements. It is therefore recommended that con- 
tract awarded to other than low bidder be terminated 
Bidder who fails to submit, prior to bid opening, affirmative action 
plan under Part II of Bid Conditions, but who has properly executed and 
submitted Part I certification wherein bidder ‘‘will be bound by the pro- 
visions of Part II’’ for listed appropriate trades to be used in the work, 
has submitted responsive bid; that pages of Part II were not submitted 
with bid is of no consequence. Bids containing no part I or Part II 
documentation were nonresponsive. Recommendation is made that 
grantor agency, which concluded that all bids were nonresponsive, 
advise grantee to award contract to bidder who submitted Part I 
certification 
Washington, D.C. plan 
Allegation that DC’s policy of affirmatively promoting minority- 
owned business is thwarted by award under instant IFB is unsubstan- 
tiated in record presented 
Commitment requirement 
Invitation for bids (IFB) required bidders to commit themselves 
only to terms and conditions of Washington Plan as spelled out in IFB. 
Contention that IFB was improper because it required commitment to 
a revised Plan not yet issued is without merit 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Nondiscrimination—Continued 
‘‘Affirmative action programs’’—Continued 
Washington, D.C. plan—Continued 
Effective date 
Question of whether Department of Labor order extending Washing- 
ton Plan (for fostering equal employment opportunity through Federal 
contractor affirmative action plans) is subject to rule making require- 
ments of 5 U.S.C. 553 is not appropriate for decision by GAO since (1) 
it involves legal issue of first impression; (2) courts are not in agreement 
on effect of noncompliance with such requirements; (3) Washington 
Plan extension has been regarded as effective; and (4) matter is pending 
before U.S. District Court. GAO will consider Plan effective as of date 
of publication in Federal Register 
Service Contract Act of 1965 
Amendments 
Minimum wages, etc., determinations 
Selected offeror would be successor contractor under Service Con- 
tract Act and proposes to hire substantial number of incumbent union 
workers but also to replace percentage of senior union workers with 
apprentices. In view of indication of labor unrest resulting therefrom, 
source selection official should ascertain if risk of possible labor unrest 
was properly assessed by evaluation board 
Applicability of act 
Data processing services 
GAO will not object to inclusion by contracting agency of Service 
Contract Act provisions in solicitations for data processing services, 
even though U.S. District Court has ruled that Act is not applicable 
to such services, since Dept. of Labor (DOL), which has responsibility 
for administering Act, has declined to follow the decision in all other 
jurisdictions and has been supported in its position by cognizant con- 
gressional committee, and since there is conflict within same judicial 
circuit as to whether decisions by DOL regarding coverage of the Act 
are judicially reviewable 
Contract modifications 
Where GSA improperly incorporated in contract old Service Con- 
tract Act DOL Wage Determination, which was revised with GSA’s 
knowledge prior to award selection and over a month prior to award, 
and contract was soon modified to reflect revised wage determination, 
GSA’s actions were tantamount to awarding contract different from that 
called for in RFP. Moreover, GSA failed to comply with DOL regula- 
tions in not submitting SF-98 to DOL both when it extended incumbent’s 
contract and not less than 30 days prior to proposed award, despite 
extended period between closing date for proposals and award 
Wage underpayments 
Davis-Bacon Act. (See CONTRACTS, Labor stipulations, Davis- 
Bacon Act, Wage underpayments) 
Walsh-Healey Public Contracts Act 
Manufacturer or dealer determination. (See BIDDERS, Qualifications, 
Manufacturer or dealer) 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Withholding unpaid wages, overtime, etc. 
Trust funds 
Concept 
Where it was determined that contractor had underpaid three em- 
ployees in violation of Davis-Bacon Act, 40 U.S.C. 276a, and funds 
were administratively withheld from balance due on contract tq cover 
underpayments, claims of underpaid workers have priority over later 
IRS levy. 46 Comp. Gen. 178, which held that IRS levy had priority 
over claims of underpaid employees, is modified to extent that it is 
inconsistent 
Mistakes 
Allegations before award. (See BIDS, Mistakes) 
Correction 
Intended bid price 
Uncertain 
Where it would have been near impossibility to ascertain intended 
bid price of bidder alleging mistake, and while bidder would still have 
been low even adding entire amount of claimed mistake, still it would 
not have been possible to make award to bidder for sum certain which 
is required by regulations 
Errors 
Of omission 
Evidence to support 
In mistake in bid cases involving errors of omission, bidder’s sworn 
affidavit outlining nature of error, its approximate magnitude and manner 
in which error occurred can constitute substantial evidence thereof. 
This fact does not, however, detract from agency’s obligation to weigh 
all evidence so as to determine that bona fide mistake was committed _ _- 
For errors prior to award. (See BIDS, Mistakes) 
Modification 
No cost stop work order 
Effect 
Army proposal to enter into contract modification providing for no 
cost stop work order, for partially performed contracts executed in 
violation of Antideficiency Act, would freeze Government liability at 
amount already due, unless supplemental appropriation is enacted. We 
perceive no legal objection to proposal since it would maintain status 
quo and reserve to Congress maximum flexibility in deciding whether 
to make deficiency appropriation in amount necessary to liquidate 
actual obligations already incurred or to permit Army to realize full 
contract benefits by making appropriation greater than actual existing 
deficiency 
Obligation to pay v. future availability of funds 
Army proposal to modify contracts executed in violation of Anti- 
deficiency Act, to make Govt.’s obligation to pay subject to future 
availability of funds, but under which Govt. would continue to accept 
benefits, is of dubious validity as means of mitigating effects of Anti- 
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CONTRACTS—Continued 
Modification—Continued 

Obligation to pay v. future availability of funds—Continued 
deficiency Act violation, since contractors might recover under contracts 
or on quantum meruit theory even if appropriation was not subsequently 
made available by Congress. Moreover, proposal may prejudice con- 
gressional options by requiring Congress to fully appropriate for con- 
tinued performance or allow Army to receive benefits at expense of 
contractors 

Relief through courts 

Prior to exhaustion of remedy in GAO 

Nothing requires contractor seeking contract reformation to exhaust 
remedy in GAO before bringing action in court for relief__-__._._____- 
Multi-year procurements 

Third program year funding 

Option prices v. offered prices under RFP 

Contention that Army is required to fund third program year of 
multi-year contract before procuring similar supplies under request for 
proposals (RFP) is without merit, because there is no showing that 
award under RFP would eliminate any requirements covered by third 
program year 
Negotiated. (See CONTRACTS, Negotiation) 

Negotiation 
Administrative determination 
Advertising v. negotiation 

Although procurement assigned priority designation 02 is sufficient 
authority for contracting officer to negotiate under public exigency 
exception rather than formally advertise, such authority does not 
give contracting officer authority to negotiate with only one source 
where other sources can meet agency’s needs as applicable statute and 
regulations require solicitation of proposals, including price, from maxi- 
mum number of qualified sources consistent with nature and requirements 
of supplies to be procured and time limitations involved__-_-_-_____----- 

Advertising v. negotiation. (See ADVERTISING, Advertising v. nego- 

tiation) 

Anti-Kickback Act violations 

Contract for computer time/timesharing services to prime contractor 
who has commercial arrangements with potential subcontractors to pay 
standard percentage of invoice fee for finding buyer of computer time 
and/or services does not violate Anti-Kickback Act (41 U.S.C. 51) 
because commercial arrangement does not apply and prime contractor 
receives fee according to sliding matrix from Govt. only____-------.-- 

Auction technique prohibition 

Disclosure of price, etc. 

If information in initial proposal(s) is improperly disclosed, giving 
one or more offerors competitive advantage, it is desirable to make 
award on basis of initial proposals, if possible, because conduct of 
negotiations and submission of best and final offers may constitute 
use of prohibited auction technique 
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CONTRACTS—Continued 

Negotiation—Continued 

Auction technique prohibition—Continued 

Disclosure of price, etc—Continued 

Fact that contractor’s prices under prior contract are public informa- 
tion does not establish that issuing new solicitation for similar items 
subjects contractor, as offeror under new procurement, to auction 

Protest 

Various changes made to specification requirements and evaluation 
scheme after submission of initial best and final offers, resulting in 
additional calls from new best and final offers, does not indicate presence 
of “auction bidding” since record shows changes were based on legitimate 
Govt. needs which warranted reopening negotiations. Neither is auction 
indicated by fact that reduced price offered in revised best and final 
offers was not related to change, since offerors are free to revise proposals 
in any manner they deem appropriate once negotiations are reopened. -- 

Audit requirements 

Agency’s failure to audit revised proposal is not objectionable, since 
contracting officer need not request audit when sufficient information is 
available to determine price reasonableness and determination that such 
information is available is not subject to question unless clearly erro- 


Award under initial proposals. (See CONTRACTS, Negotiation, Com- 
petition, Award under initial proposals) 
Awards 
Advantageous to Government 
Requirement 
Source selection authority’s conclusion that protester’s lower target 
and ceiling prices for fixed price incentive contract offered little in way 
of advantages to Government and were not sufficiently significant to 
overcome selected firm’s superiority in technical and operations area is 
supported by record and is consistent with evaluation criteria which 
gave more weight to technical and operations area. Protester’s contention 
that negotiations were not conducted in compliance with 10 U.S.C. 
2304(g) is denied 
Contrary to public policy 
No basis for allegation 
While protester argues contract award by Navy should be regarded 
as void since it is not in accordance with public policy as expressed in 
congressional Conference Report, award is not contrary to statute, 
contract does not require any actions contrary to law, and does not 
represent a violation of moral or ethical standards. Therefore no basis 
exists to conclude that award is contrary to public policy ----_- ipenln soe 
Erroneous 
Improper v. illegal awards 
Finding that janitorial services contract was improperly negotiated 
does not lead to conclusion that contract must be canceled, since cancel- 
lation is reserved for contracts illegally awarded, and under rationale 
of Court of Claims decisions illegal award results only if it was made 
contrary to statutory or regulatory requirements because of some action 
or statement by contractor or if contractor was on direct notice that 
procedures being followed were violative of requirements. Distinguished 
by B-185966, Mar. 17, 1976 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Initial proposal basis 
Competition sufficiency 
Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and making award on initial proposal basis in 
Navy ‘‘turnkey”’ family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
offerors apparently submitted best possible offers at lowest prices, which 
allows inference that adequate competition existed to insure “fair and 
reasonable” price, and since awardee’s price could be considered ‘‘fair 
ii WOON? so St esas. tg) es eee se 
Legality 
Provision in appropriation act which prohibits use of funds for pre- 
senting certain reprogramming requests cannot operate to invalidate 
contract awards even if awards resulted from reprogramming action since 
violation of such provision cannot serve to invalidate an otherwise legal 
contract award 
Multiple 
Since determinations of technical acceptability are within discretion 
of procuring agency, in absence of clear evidence that agency acted 
arbitrarily, and record in this case is devoid of any evidence which would 
justify our Office concluding that technical evaluations were without 
reasonable basis, there is no basis to take exception to awards 
Number 
Where under terms of RFP Govt. reserved right to make any number 
of awards, such reservation can only be regarded as also reserving to 
Govt. its right to make more than three awards even though it later 
indicated that its contemplation was to make maximum of three awards. 
While offerors were led to believe, because of confusing and misleading 
language in RFP, that three awards would be made, harm to competi- 
tive system generated by agency’s action does not necessitate recom- 
mending that corrective action be taken 
Multi-year basis 
Award of negotiated contract on multi-year basis when technical 
considerations rather than cost were primary factors for award was 
inappropriate since multi-year contracting method envisions award on 
basis of lowest evaluated unit price 
Not prejudicial to other offerors 
Although RFP, which only stated that “cost is an important factor 
in selection of the offeror for contract award,” was defective for failing 
to apprise offerors of relative importance of estimated costs vis-a-vis 
other specified evaluation factors, there was no prejudice because success- 
ful offeror’s proposal received highest score on technical evaluation and 
offered lowest evaluated estimated costs, and proposals of other offeror 
in competitive range completely responded to all factors considered in 
award selection 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Not prejudicial to other offerors—Continued 
Where agency makes some errors in conducting cost evaluation of 
proposals but record indicates errors were not prejudicial in view of 
overall evaluation, award based on overall evaluation is not subject to 
objection 
Offerors noncompliance with RFP requirements 
Countervailing factors 
Although successful offeror for computer services in facilities dedicated 
exclusively to FEA did not comply with RFP “internal” security require- 
ment of protection from ready access by FEA users to other FEA users’ 
programs and codes and operating system located in computer’s main 
memory, countervailing factors mandate against disturbing award 
because of agency’s improper relaxation of mandatory requirement 
without informing other offerors, e.g., lack of certainty of deficiency’s 
effect on award selection or of whether offerors would have changed 
offers if specification was relaxed, agency’s short life, and large excess 
costs and adverse effect on agency’s performance of basic functions_ -___ 
Prejudice alleged 
Offeror’s claim that agency showed favoritism toward other offeror 
by waiving certain specification requirements is not supported by record, 
which shows only that one specification requirement was relaxed and 
such relaxation accommodated both offerors - - ~~ ___-_- pans reer ttre 
Award on basis of evaluators’ preference 
Protest that conflict of interest existed because two evaluators of 
proposals were students at university whose museum was awarded 
contract is denied since relationship between evaluators and museum 
was so remote as to be practically nonexistent. Record shows that only 
one evaluator was part-time student at distant campus involving separate 
administrative entities and that museum was not involved in teaching. 


In fact, protester fared better overall in evaluation by this individual 
than with other evaluators 


Insider information 
Contrary to protester’s assertions, Navy denies that contractor 
received “insider information” substantially prior to closing date for 
receipt of proposals relating to precise evaluation criteria and numerical 
breakdown. Also, GAO records do not indicate that awardee was supplied 
this information during bid protest involving prior procurement having 
identical evaluation scheme 
Speculative 
Where Navy RFP for “turnkey” family housing failed to disclose 
manner in which price would be compared to technical evaluation 
criteria even though price was considered, i.e., award was made to offeror 
having lowest price per quality point ratio, disclosure of precise evalua- 
tion formula shortly before closing date for receipt of proposals was not 
meaningful disclosure. However, in view of advanced state of contract 


and since prejudice to unsuccessful offerors was speculative, protest is 
denied 
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CONTRACTS—Continued 
Negotiation—Continued 
Awards—Continued 
Price one factor in determination 
Although cost was listed as least important of four evaluation factors 
used in evaluation of proposals leading to award of fixed price contracts, 
protester’s claim that cost was ignored by agency is incorrect, since 
cost was considered both in computation of numerical scoring and again 
in source selection process. Since negotiated procurement was involved, 
award may be made to technically superior offeror, notwithstanding 
that offeror’s higher price 
Propriety 
Failure to negotiate with all offerors 
Where substantial technical uncertainties exist in initial proposals, 
award on basis of initial proposals is precluded though proposals may 
be considered technically acceptable. 10 U.S.C. 2304(g) requires written 
or oral discussions to be conducted with offerors in competitive range 
to extent necessary to resolve technical uncertainties, so that Govt. can 
be assured of obtaining most advantageous contract. Modified in part 
by 55 Comp. Gen. 972 
Where substantial technical uncertainties exist in. initial proposals, 
discussions should be conducted with offerors in competitive range and 
award should not be made on initial proposal basis because ‘adequate 
price competition’? cannot be found to exist under such circumstances. 
However, proposal of awardee in present Navy “‘turnkey’’ family housing 
procurement, who received award on initial proposal basis, substantially 
complied with RFP requirements. Therefore, Navy’s failure to conduct 
discussions was not unjustified or illegal_______._.______-------- re tree 
Small business concerns 
Erroneous award 
Ab initio v. voidable 
Where small business size status protest was timely filed with con- 
tracting officer within 5 days after notification of successful offeror, but 
after award, SBA determination that. protested offeror was not small at 
time of award does not result in contract awarded being void ab initio, 
but merely void at option of Govt., thereby precluding effective size 
protest. To remedy this anomaly, it is recommended that FPR be 


revised to require that identity of successful offeror be revealed prior 
to award 


Validity 
Validity of award by FEA for dedicated automatic data processing 
services through facilities management contract was not affected by 
Brooks Act, 40 U.S.C. 759, and implementing regulations and policies, 
because FEA was entitled to rely on authorizations to proceed with 
procurement given by OMB and GSA after reviews of solicitation and 
FEA’s cost and other justifications. Also, provisions of OMB Cir. No. 
A-54 and FMC 74-5 concerning ADPE acquisitions are ordinarily 
executive branch policy matters not for resolution by GAO 
Where procurement is conducted by field purchasing office but con- 
tract award is signed by Deputy Chief of higher echelon organization 
within agency of which purchasing office is a part, award is valid since 
Deputy Chief’s contracting officer authority extends throughout 
organization 


227-170 O - 77 - 15 
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CONTRACTS—Continued 
Negotiation—Continued 
Best advantage of Government 
Although cost was listed as least important of four evaluation factors 
used in evaluation of proposals leading to award of fixed price contracts, 
protester’s claim that cost was ignored by agency is incorrect, since 
cost was considered both in computation of numerical scoring and again 
in source selection process. Since negotiated procurement was involved, 
award may be made to technically superior offeror, notwithstanding 
that offeror’s higher price 
Cancellation 
Generally. (See CONTRACTS, Cancellation) 
Changes during negotiation 
Notification 
Where agency did not discuss certain areas in proposals simply be- 
cause they were considered ‘‘weaknesses,’’ in that they received less 
than maximum number of evaluation points, as opposed to “‘deficiencies,”’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited 
Protester outside competitive range 
Where contract, as negotiated, changed performance periods of solici- 
tation, agency’s failure to provide protester opportunity to submit 
revised proposal on basis of changed requirements was not necessary since 
protester was not considered to be in competitive range and changes 
are not directly related to reasons for rejecting protester’s proposal. 
In absence of directly applicable FPR provision, ASPR 3-805.4(b) is 
followed for guidance 
Submission of additional data 
Where contracting officer determines it to be in the Government’s 
interest to allow all offerors within competitive range opportunity to 
provide data which was omitted in some initial proposals, notwithstand- 
ing presence of clause in request for proposals allowing contracting officer 
to find proposal submitted without such data to be nonresponsive, 
contracting officer’s action was proper 
Changes, etc. 
Price revision after close of negotiations 
Attempted late price reductions submitted by unsuccessful offeror 
after receipt of initial proposals were properly rejected, because RFP 
late proposal clause (see ASPR 7-2002.4) provided generally for rejec- 
tion of late proposals and modifications, and none of specified exceptions 
to general rule were satisfied. But Navy then erred in accepting late 
price increase from successful offeror, as this action constituted dis- 
cussions with that offeror and discussions were not held with other 
offerors in competitive range. Modified in part by 55 Comp. Gen. 972- - 
Procurement no longer needed 
Govt. need not make award initially contemplated under solicitation 
where it is determined reduction in available funds requires commen- 
surate reduction in scope of work 
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CONTRACTS—Continued 
Negotiation—Continued 
Changes, etc.—Continued 
Reopening negotiations 
Wage determination change 
GSA/’s failure to reopen negotiations to incorporate in RFP Service 
Contract Act DOL Wage Determination was not justified on basis of 
GSA’s assumption that revision would have equal effect on all offerors, 
would not affect relative standing of offerors, and would be impractical 
since successful offeror had been announced, as such assumptions are 
speculative and award under circumstances on basis of superseded wage 
determination is contrary to prineiples of competitive procurement 
systems... .--5 42.2. Mb betes Sede bec be LL i a 
Specifications 
Series of specification changes and requests for new best and final 
offers did not cause technical “leveling” of proposals, which refers to 
unfair practice of helping offeror bring unacceptable proposal up to 
level of other adequate proposals through successive rounds of negotia- 
tions, since only two proposals under consideration were both regarded 
as acceptable throughout testing and evaluation period and proposal 
which protester regards as having been brought up to level of its propos- 
al was regarded by agency as superior proposal 
Competition 
Adequacy 
Application of cost accounting standards requirements 
A negotiated price may be based on adequate price competition and 
at the same time be qualified for exemption from CAS requirements as 
catalog or market price 
Award under initial proposals 
Where substantial technical uncertainties exist in initial proposals, 
award on basis of initial proposals is precluded though proposals may 
be considered technically acceptable. 10 U.S.C. 2304(g) requires written 
or oral discussions to be conducted with offerors in competitive range 
to extent necessary to resolve technical uncertainties, so that Govt. 
can be assured of obtaining most advantageous contract. Modified in 
part by 55 Comp. Gen. 972 
Appropriateness of Navy’s failure to conduct discussions with offerors 
within competitive range in fixed price ‘‘turnkey’”’ family housing pro- 
curements and its award on initial proposal basis is questionable, in 
view of many varied acceptable approaches of meeting “‘turnkey”’ 
projects’ performance-type specifications, since fact that offeror is highest 
rated does not mean it is offering such ‘fair and reasonable”’ price that 
oral or written discussions would not be required, even if there are 
several competitive offerors 
Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and making award on initial proposal basis in 
Navy ‘‘turnkey” family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Award under initial proposals—Continued 
offerors apparently submitted best possible offers at lowest prices, 
which allows inference that adequate competition existed to insure ‘‘fair 
and reasonable” price, and since awardee’s price could be considered 
‘fair and reasonable”’ 

Award may be made on initial proposal basis without discussions with 
offerors in competitive range to offeror, who proposed higher fixed price 
than other presumably acceptable offeror under Navy “turnkey” 

‘family housing procurement, since winning offeror, who received lowest 
dollar per quality point ratio, had “lowest evaluated price’ under ASPR 
3-807.1(b)(1) (1974 ed.). Language “lowest evaluated price’”’ should be 
define¢ to include all factors involved in award selection. B-170750(2), 
February 22, 1971, modified 

If information in initial proposal(s) is improperly disclosed, giving 
one or more offerors competitive advantage, it is desirable to make award 
on basis of initial proposals, if possible, because conduct of negotiations 
and submission of best and final offers may constitute use of prohibited 
auction technique 

Since lowest-priced initial proposal is 47 percent in excess of Gov- 
ernment estimate (28 percent in excess of revised upward estimate), 
General Accounting Office does not object to contracting officer’s deter- 
mination that fair and reasonable price under Armed Services Procure- 
ment Regulation 3-805.1(a)(v) is lacking, and that award should not 
be made on basis of initial proposals, notwithstanding desirability of 
such action where proposal information has been improperly disclosed - - 

Status of undisclosed competitor 

Where Agency representative brought protester’s employee into 
meeting with competitor without disclosing relationship and discussion 
may have given protester competitive advantage, RFP should be re- 
vised to eliminate advantage, if that can be done without sacrifice to 
Agency interests, since such action would enhance competition and pro- 
vide opportunity for all interested parties to compete. However, if 
Agency interests call for continuing procurement in form that precludes 
elimination of possible competitive advantage, protestor may be ex- 
cluded from portion of procurement involving possible advantage --- - - - 

Changes in price, specifications, etc. 
Relative price position not affected 

Although offerors selected for award were afforded opportunity to 
revise total price to receive award for reduced scope of work, failure of 
agency to conduct discussions with other offerors within competitive 
range does not provide basis for GAO to take exception to awards as unit 
prices for reduced work were not revised and, therefore, relative price 
position of offerors would not have been affected by revision of total 
price. 49 Comp. Gen. 402, overruled 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Competitive range formula 
Basis of evaluation 
Incumbent protests against, request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied by 
estimated 600 man-hours for over and above work (11 percent of con- 
tract) because it does not provide for recognition of incumbent’s experi- 
ence and award to any other firm will not result in lowest cost. Protest is 
denied because no wide discrepancies in performance are expected as 
RFP contains stringent experience responsibility requirements, Govern- 
ment has significant control over man-hours to be expended, and man- 
hours estimate is reasonable.. Moreover, recognition of experience is 
speculative and incumbent’s suggested evaluation formulas would have 
no effect on competitive standing of offerors 
Incumbent contractor eliminated 
Agency’s elimination of incumbent contractor from competitive range 
had reasonable basis. Totality of many allegedly “informational” defi- 
ciencies made proposal so materially deficient that it could not be made 
acceptable except by major revisions and additions. Incumbent’s low 
proposed estimated costs did not have to be considered since proposal was 
found to be totally technically unacceptable. There is no basis for favoring 
incumbent in competitive range determination with presumptions based 
merely on prior satisfactory service, since proposal must demonstrate 
compliance with essential RFP requirements 
Predetermined cut-off score 
Not prejudicial 
Although use of predetermined cut-off score to establish competitive 
range is not in accord with sound procurement practice, it is not prej- 
udicial to offeror eliminated from competitive range in view of offeror’s 
low technical score of 44.8 points on 100-point scale in relation to scores 
of proposals included in competitive range (96.3, 92.1 and 88.2) 
Selection basis 
Determination of competitive range on basis of three highest techni- 
cally evaluated proposals without consideration of price and relative 
weight vis-a-vis technical is improper since competitive range should 
be determined from array of scores of all proposals submitted and wit» 
regard to price. Although award will not be disturbed, agency is advised 
to preclude recurrence of such deficiency in future procurements. 49 
Comp. Gen. 402, overruled 
Technical acceptability 
Proposal may be found outside of competitive range on basis of 
technical unacceptability without consideration of cost 
Where Govt’s statement of work is broad and general, proposal was 
nevertheless properly considered outside competitive range since, con- 
sistent with evaluation factors listed in solicitation, protester’s technical 
proposal was considered to be so deficient as to be wholly unacceptable. 
Question whether Govt. unfairly construed its work statement too nar- 
rowly may not be judged solely from work statement but must be 
determined in light of solicitation’s evaluation factors 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Competitive range formula—Continued 
Technical acceptability—Continued 
Where contract, as negotiated, changed performance periods of 
solicitation, agency’s failure to provide protester opportunity to submit 
revised proposal on basis of changed requirements was not necessary 
since protester was not considered to be in competitive range and 
changes are not directly related to reasons for rejecting protester’s 
proposal. In absence of directly applicable FPR provision, ASPR 
3-805.4(b) is followed for guidance 
Contracting officer’s duty to secure 
Although procurement assigned priority designation 02 is sufficient 
authority for contracting officer to negotiate under public exigency 
exception rather than formally advertise, such authority does not give 
contracting officer authority to negotiate with only one source wkere 
other sources can meet agency’s needs as applicable statute and regula- 
tions require solicitation of proposals, including price, from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and time limitations involved 
On reconsideration, GAO decision 55 Comp. Gen. 201—which sus- 
tained protest against award of negotiated turnkey housing procure- 
ment and recommended remedy involving renewal of competition 
among offerors and possible termination for convenience of existing 
contract—is modified in part. After considering points raised in requests 
for reconsideration by contracting agency, contractor and protester, 
recommendation in prior decision is withdrawn, and in all other respects 
decision is affirmed 
Discussion with all offerors requirement 
Actions not requiring 
Although offerors selected for award were afforded opportunity to 
revise total price to receive award for reduced scope of work, failure of 
agency to conduct discussions with other offerors within competitive 
range does not provide basis for GAO to take exception to awards as 
unit prices for reduced work were not revised and, therefore, relative 
price position of offerors would not have been affected by revision of 
total price. 49 Comp. Gen. 402, overruled 
Equal opportunity to compete 
Where Agency representative brought protester’s employee into 
meeting with competitor without disclosing relationship and discussion 
may have given protester competitive advantage, RFP should be revised 
to eliminate advantage, if that can be done without sacrifice to Agency 
interests, since such action would enhance competition and provide oppor- 
tunity for all interested parties to compete. However, if Agency interests 
call for continuing procurement in form that precludes elimination of 
possible competitive advantage, protester may be excluded from portion 
of procurement involving possible advantage 
Protester’s claim that Navy did not treat offerors on equal basis is not 
supported by record, which indicates that overall evaluation was con- 
ducted in accordance with established criteria and that both offerors 
were treated fairly 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Equal opportunity to compete—Continued 
GSA’s failure to reopen negotiations to incorporate in RFP Service 
Contract Act DOL Wage Determination was not justified on basis of 
GSA’s assumption that revision would have equal effect on all offerors, 
would not affect relative standing of offerors, and would be impractical 
since successful offeror had been announced, as such assumptions are 
speculative and award under circumstances on basis of superseded wage 
determination is contrary to principles of competitive procurement 


Failure to discuss 
Not unjustified or illegal 

Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and.making award on initial proposal basis in 
Navy “turnkey” family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
offerors apparently submitted best possible offers at lowest prices, which 
allows inference that adequate competition existed to insure ‘‘fair and 
reasonable”’ price, and since awardee’s price could be considered ‘‘fair and 
TODRODIIG.  naea oon cgeccweennedanc=senT0osekessG1si6 2.0 s. 

Where substantial technical uncertainties exist in initial proposals, 
discussions should be conducted with offerors in competitive range and 
award should not be made on initial proposal basis because ‘‘adequate 
price competition’’ cannot be found to exist under such circumstances. 
However, proposal of awardee in present Navy “turnkey”’ family housing 
procurement, who received award on initial proposal basis, substantially 
complied with RFP requirements. Therefore, Navy’s failure to conduct 
discussions was not unjustified or illegal 

‘*Meaningful’’ discussions 

Where agency did not discuss certain areas in proposals simply 
because they were considered ‘‘weaknesses,’”’ in that they received less 
than maximum number of evaluation points, as opposed to ‘‘deficiencies,”’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited 

Agency’s failure to give opportunity to offerors, who had been informed 
during discussions that cost. proposals were not realistic, to revise pro- 
posals to respond to this criticism was improper and in violation of FPR 
1-3.805-1(b). Under such circumstances, discussions cannot be regarded 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Discussion with all offerors requirement—Continued 
Proposed revisions 
By accepting offeror’s initial turnkey housing proposal—regarded as 
most favorable to Govt.—which nonetheless substantially varied from 
specific RFP requirements, Navy waived those requirements for pur- 
poses of competition among seven offerors in competitive range. This 
change in specifications, without complying with provisions of ASPR 
3-805.4, deprived other offerors of equal opportunity to compete and 
Govt. of benefits of maximum competition. Modified in part by 55 
Comp. Gen. 972 
Technical transfusion or leveling 
Although technical ‘‘transfusion’’ of one offeror’s unique or innovative 
idea to other offerors is prohibited, offeror’s request for direct reim- 
bursement by Govt. of its interest expense is not such a unique or 
innovative idea, but is suggestion for departure from procurement 
“ground rules’ which, if accepted by agency, must be communicated 
to all competing offerors 
What constitutes discussion 
GSA did not conduct meaningful negotiation with unsuccessful, 
albeit competitive-range, offeror, since it did not explore purported 
deficiency in phase-in costs 
Written or oral negotiations 
Where award on basis of initial proposal substantially varying from 
RFP requirements has changed specifications and substantial uncertain- 
ties in initial proposals and improper acceptance of late price modification 
required written or oral discussions with all offerors in competitive 
range, protest is sustained. GAO recommends competition be renewed 
through discussions with offerors based on actual minimum require- 
ments, disclosing information showing relative importance of price as 
evaluation factor. Depending on competition results, existing contract 
should be terminted for convenience, or, if contractor remains success- 
ful, contract should be modified pursuant to final proposal. Modified in 
part by 55 Comp. Gen. 972 
Appropriateness of Navy’s failure to conduct discussions with offerors 
within competitive range in fixed price “turnkey’”’ family housing pro- 
curements and its award on initial proposal basis is questionable, in 
view of many varied acceptable approaches of meeting ‘‘turnkey”’ 
projects’ performance-type specifications, since fact that offeror is highest 
rated does not mean it is offering such “fair and reasonable” price that 
oral or written discussions would not be required, even if there are 
several competitive offerors 
Effect of negotiation procedures 
Where GAO decision after lengthy protest proceeding recommended 
continuing competition under RFP, Environmental Protection Agency’s 
(EPA) position that RFP is defective and should be canceled—formally 
documented for first time 3 months after decision and 10 months after 
protest was filed—raises serious questions concerning Agency’s under- 
standing of and adherence to fundamental procurements policies and 
procedures, since inaction by Agency in failing to ascertain and promptly 
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CONTRACTS—Continued 

Negotiation—Continued 

Competition— Continued 

Effect of negotiation procedures—Continued 
disclose RFP deficiencies has created delay and confusion in procure- 
ment process 
Equal bidding basis for all offerors 

If information in initial proposal(s) is improperly disclosed, giving 
one or more offerors competitive advantage, it is desirable to make 
award on basis of initial proposals, if possible, because conduct of nego- 
tiations and submission of best and final offers may constitute use of 
prohibited auction technique 

Where information in initial proposal has been improperly disclosed 
and award cannot be made on basis of initial proposals, conduct of 
negotiations and submission of best and final offers should be undertaken 
in such manner as to place offerors in relatively equal competitive 
positions and to eliminate, insofar as possible, unfair competitive ad- 
vantage which any offeror may have obtained through improper dis- 
closure of proposal information 

Where Navy improperly disclosed first offeror’s initial proposal prices 
and attempted to eliminate unfair advantage by disclosing both offerors’ 
prices before best and final offers, first offeror was disadvantaged because 
it was not advised that second offeror had alleged mistake in its proposal, 
requesting substantial downward price correction. GAO recommends that 
unless second offeror agrees to release of its mistake in proposal claim to 
first offeror, it be eliminated from competition. If second offeror agrees 
to disclosure, Navy should obtain one additional round of best and final 


offers before proceeding with award 
Where offerors within competitive range are advised in morning of 
reopening of negotiations and requested to submit best and final offers 
by that same afternoon, reasonableness of action will not be questioned 
where all offerors are in fact able to respond within time limit 
Denied 


Failure of procuring activity to inform competing offeror in negotiated 
procurement for fixed-price contract that Govt. would directly reimburse 
contractor for interest on borrowings to finance plant expansion when 
reimbursement is prohibited by agency procurement regulation denied 
such offeror opportunity to compete on equal basis 

Exclusion of other firms 

Protester’s claim that agency unduly restricted competition by 
seeking production proposals only from development contractors instead 
of conducting new competition is untimely, since under 4 C.F.R. 20.2(a) 
issue should have been raised prior to date set for receipt of proposals__ 

No exclusion on basis of potential or theoretical conflict of 
interest 

In absence of condition in solicitation which clearly limited proposals 
only to those firms (including officers of firms) which have no connection 
with oil or gas industry, together with clearly supportable reason for so 
limiting competition, and since there is no relevant legal prohibition, 
award of automatic data processing services contract by FEA to firm 
whose Chairman of Board of Directors has some interest in oil or gas 
industry was not improper. .Firm should not be excluded from competition 
simply on basis of theoretical or potential conflict of interest 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Financing benefits 
Failure of procuring activity to inform competing offeror in negotiated 
procurement for fixed-price contract that Govt. would directly reimburse 
contractor for interest on borrowings to finance plant expansion when 
reimbursement is prohibited by agency procurement regulation denied 
such offeror opportunity to compete on equal basis 
Key component breakout 
Agency’s refusal to break out key component of improved sonar system 
for separate procurement is justified in view of agency’s judgment that 
such breakout would involve unacceptable technical (due in part to 
increased concurrency of development and production efforts) and 
delivery risks as well as increased costs 
Limitation on negotiation 
Propriety 
Restriction of competition in Navy procurement for Air Combat 
Fighter (ACF) to offerors furnishing designs derived from Air Force 
ACF program was proper even though Navy selected derivative of 
design different from that chosen by Air Force, since solicitation was 
intended to maximize commonality of both technology and hardware 
between Air Force and Navy designs and Navy selection was in accord- 
ance with solicitation criteria regarding commonality 
Maximum possible extent 
Although procurement assigned priority designation 02 is sufficient 
authority for contracting officer to negotiate under public exigency 
exception rather than formally advertise, such authority does not 
give contracting officer authority to negotiate with only one source 
where other sources can meet agency’s needs as applicable statute and 
regulations require solicitation of proposals, including price, from maxi- 
mum number of qualified sources consistent with nature and require- 
ments of supplies to be procured and time limitations involved __--___--_- 
Preservation of system’s integrity 
GSA’s failure to reopen negotiations to incorporate in RFP Service 
Contract Act DOL Wage Determination was not justified on basis of 
GSA’s assumption that revision would have equal effect on all offerors, 
would not affect relative standing of offerors, and would be impractical 
since successful offeror had been announced, as such assumptions are 
speculative and award under circumstances on basis of superseded wage 
determination is contrary to principles of competitive procurement 


Status of undisclosed competitor 

Where Agency representative brought protester’s employee into 
meeting with competitor without disclosing relationship and discussion 
may have given protester competitive advantage, RFP should be 
revised to eliminate advantage, if that can be done without sacrifice 
to Agency interests, since such action would enhance competition and 
provide opportunity for all interested parties to compete. However, if 
Agency interests call for continuing procurement in form that precludes 
elimination of possible competitive advantage, protester may be ex- 
cluded from portion of procurement involving possible advantage 
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CONTRACTS—Continued 
Negotiation—Continued 
Competition—Continued 
Propriety 
Method of conducting negotiations 
In negotiated procurement accomplished under NASA Procurement 
Directive 70-15 which limits ageney in discussing deficiencies in offerors’ 
proposals during written or oral discussions, no harm to protester’s 
competitive position is found even though other offeror was advised of 
deficiency during multiple ‘final negotiations,’’ since NASA could 
properly have made necessary Davis-Bacon Act wage cost adjustments 
to offeror’s proposal. Comment is made that this practice seems ‘in- 
consistent with limitations imposed by procurement directive 
Request for proposals defective 
Where GAO decision after lengthy protest proceeding recommended 
continuing competition under RFP, Environmental Protection Agency’s 
(EPA) position that RFP is defective and should be canceled—formally 
documented for first time 3 months after decision and 10 months after 
protest was filed—raises serious questions concerning Ageney’s under- 
standing of and adherence to fundamental procurements policies and 
procedures, since inaction by Agency in failing to ascertain and promptly 
disclose RFP deficiencies has created delay and confusion in procure- 
ment preoesborsLeatule eal aol JS CUA a 
Sole source of supply. (See CONTRACTS, Negotiation, Sole source 
basis) 
Subcontractors 
Fact that prime contractor of computer time/timesharing contract 
may have developed commercial clientele whose abilities it knows does 
not unduly restrict’ competition since no potential subcontractor is pro- 
hibited from submitting proposal which prime contractor must consider- - 
Conflicts of interest prohibitions 
Organizational 
No organizational conflict of interest is shown where contractor who 
performed both contract definition, including development of specifica- 
tions, and actual system development is awarded contract for initial 
production that only it can provide 
Status of offeror 
In absence of condition in solicitation which clearly limited proposals 
only to those firms (including officers of firms) which have no connection 
with oil or gas industry, together with clearly supportable reason for 
so limiting competition, and since there is no relevant legal prohibition, 
award of automatic data processing services contract by FEA to firm 
whose Chairman of Board of Directors has some interest in oil or gas 
industry was not improper. Firm should not be excluded from competi- 
tion simply on basis of theoretical or potential conflict of interest 
Cost accounting standards requirements 
Catalog or market price exemption 
Effect of adequate price competition 
A negotiated price may be based on adequate price competition and 
at same time be qualified for exemption from CAS requirements as cata- 
log or market price. rou foe oeuvres aes 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost accounting standards requirements—Continued 
Catalog or market price exemption—Continued 
Effect of adequate price competition—Continued 
Where low offeror claimed exemption from CAS on ground that its 
offered prices were based upon its established catalog or market prices, 
exemption should not have been denied solely because adequate price 
competition was obtained by agency. Recommendation is made that 
agency review claim and if basis for exemption existed then consideration 
be given to termination for convenience of contract awarded to second 
low offeror and award of terminated quantities to low offeror_________ 
Mandatory 
Catalog or market price exemption from requirement of Cost Ac- 
counting Standards Act is mandatory exemption rather than discretion- 
ary with contracting agency. Therefore CAS requirements should not be 
imposed on contractor whenever catalog or market price exemption is 
determined to exist 
Request and justification 
Offeror’s responsibility 
It is the offeror’s responsibility to request and to provide justification 
for catalog or market price exemption from CAS requirements. How- 
ever, contracting agency must make determination whether exemption 
applies in the particular case 
Cost, etc., data 
Adequate competition effect 
Protest against alleged action of contracting personnel in orally 
amending RFP so that only protester was required to use standard cost 
and pricing form different than all other competitors on day before 
closing date for receipt of proposals, submitted within 10 days of notifi- 
cation of reasons why agency would not consider proposal, is timely 
notwithstanding that action occurred before closing date for receipt of 
proposal since it was not impropriety apparent on face of solicitation. 
See 40 Fed. Reg. 17979, April 24, 1975... _......._.-.-.------------ 
Escalation 
No basis is seen to object to contracting officer’s finding that radio 
sets available under existing contract option will fulfill existing need 
of Government. While comparison of option prices (including effect of 
possible price escalation) and prices of proposals submitted under RFP 
may be difficult, this does not establish that consideration of option 
as means of satisfying Government’s requirements is precluded 
Estimated 
Low 
Agency’s elimination of incumbent contractor from competitive range 
had reasonable basis. Totality of many allegedly “informational” defi- 
ciencies made proposal so materially deficient that it could not be made 
acceptable except by major revisions and additions. Incumbent’s low pro- 
posed estimated costs did not have to be considered since proposal was 
found to be totally technically unacceptable. There is no basis for favor- 
ing incumbent in competitive range determination with presumptions 
based merely on prior satisfactory service, since proposal must demon- 
strate compliance with essential RFP requirements 
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CONTRACTS—Continued 
Negotiation— Continued 
Cost, etc., data—Continued 
Evaluation factors changed 
Where agency did not discuss certain areas in proposals simply 
because they were considered ‘‘weakensses,”’ in that they received less 
than maximum number of evaluation points, as opposed to ‘‘defi- 
ciencies,’’ which would not satisfy Govt.’s requirements, and agency also 
changed award evaluation cost factors without communicating informa- 
tion to offerors, it is recommended that option in contract not be exer- 
cised and that requirement for option years be resoliticted___< 
Form for submission 
Protester is not justified in relying on oral statements of contracting 
personnel prior to closing date for receipt of proposals, which would 
have changed standard cost and pricing data form specified in RFP. 
Oral representation one day prior to closing date for receipt of proposals 
without confirmation in writing does not constitute amendment of RFP_ 
Price adjustment 
Attempted late price reductions submitted by unsuccessful offeror 
after receipt of initial proposals were properly rejected, because RFP 
late proposal clause (see ASPR 7—2002.4) provided generally for rejection 
of late proposals and modifications, and none of specified exceptions 
to general rule were satisfied. But Navy then erred in accepting late 
price increase from successful offeror, as this action constituted discus- 
sions with that offeror and discussions were not held with other offerors 
in competitive range. Modified in part by 55 Comp. Gen. 972 
Proposed staffing 
Incumbent protests against request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied 
by estimated 600 man-hours for over and above work (11 percent of 
contract) because it does not provide for recognition of incumbent’s 
experience and award to any other firm will not result in lowest cost. 
Protest is denied because no wide discrepancies in performance are 
expected as RFP contains stringent experience responsibility require- 
ments, Government has significant control over man-hours to be ex- 
pended, and man-hours estimate is reasonable. Moreover, recognition of 
experience is speculative and incumbent’s suggested evaluation formulas 
would have no effect on competitive standing of offerors_-__-_--_-- 
‘‘Realism’’ of cost 
Where cost realism analysis of competing proposals was based, in 
part, on collective bargaining agreement in effect at time of evaluation 
escalated over proposed contract period, but thereafter new collective 
bargaining agreement is negotiated and becomes effective, more appro- 
priate and precise analysis is now both possible and in order in light of 
definitization of new applicable wages___________- oe 
Agency’s selection of contractor on basis of lower evaluated costs is 
not improper, even though evaluation section of solicitation indicates 
cost realism as the least important evaluation factor, since solicitation, 
on Standard Form 33A, indicated that price (cost quantum) would also 
be considered and cost or price may become determinative factor in 
award selection when competing proposals are essentially equal, not- 
withstanding fact that other factors are of greater importance in overall 
evaluation scheme 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost, etc., data—Continued 
‘*Realism’’ of cost—Continued 

Agency’s cost evaluation of proposals is not subject to objection where 
agency’s determination of realism of proposed costs is supported by 
reasonable basis, even though agency essentially relies on information 
contained in proposals rather than seeking independent verification of 
each item of proposed costs, since extent to which proposed costs will be 
examined is matter for agency 

Reasonableness of proposed cost 

Although there were shortcomings and omissions in proposal of 
awardee under Navy negotiated fixed price “turnkey” family housing 
procurement and relatively minor inconsistencies and errors in technical 
evaluation of protester’s and awardee’s proposal, determination by 
Navy, in its broad discretion, that awardee had highest technically 
evaluated proposal had reasonable basis, and initial proposal award 
based upon lowest dollar per technical quality point ratio to awardee, 
who had higher priced, higher technically rated proposal, was reasonable 
despite protester’s over $600,000 lower offered price 

Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and making award on initial proposal basis in 
Navy ‘‘turnkey’’ family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
offerors apparently submitted best possible offers at lowest prices, which 
allows inference that adequate competition existed to insure ‘fair and 
reasonable”’ price, and since awardee’s price could be considered “fair 
and reasonable.”’ ; 

Since lowest-priced initial proposal is 47 percent in excess of Govern- 
ment estimate (28 percent in excess of revised upward estimate), General 
Accounting Office does not object to contracting officer’s determination 
that fair and reasonable price under Armed Services Procurement Regu- 
lation 3—805.1(a)(v) is lacking, and that award should not be made on 
basis of initial proposals, notwithstanding desirability of such action 
where proposal information has been improperly disclosed 

Where agency cannot identify precise future requirements and there- 
fore requests estimated costs on basis of hypothetical plan which includes 
the types of tasks and services actually required, estimated cost sub- 
mitted by offerors provide adequate basis for cost comparison between 
competing proposals to determine probable relative cost to agency of 
accepting one proposal rather than another 

Agency’s cost evaluation of proposals is not subject to objection where 
agency’s determination of realism of proposed costs is supported by 
reasonable basis, even though ageney—essentially relies on information 
contained in proposals rather than seeking independent verification 
of each item of proposed costs, since extent to which proposed costs 
will be examined is matter for agency 
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CONTRACTS—Continued 

Negotiation—Continued 

Cost, etc., data—Continued 

Reasonableness of proposed cost—Continued 

Where prices of proposed lease plan for automatic data processing 
equipment, were effective through only 4 months of 96 months’ systems 
life, plan should have been rejected. RFP required that fixed or deter- 
minable prices throughout systems life be offered. Fact that other lease 
plans included in contract cover remainder of systems life is immaterial, 
because RFP allowed only one plan to be considered in evaluation, and 
unacceptable plan was only plan actually evaluated. Therefore, awards 
were made without reasonable assurance of lowest. overall cost to 
Government 

Agency improperly assigned maximum points for cost in evaluating 
offerors’ cost proposals where costs were not considered to be realistic 
without making independent cost projection of offerors’ estimated 


Reevaluation 
Lowest overall cost to Government 
Where awards were made based on partially unacceptable proposal and 
without reasonable assurance of lowest overall cost to Government, 
GAO recommends that Army reevaluate proposals (excluding unac- 
ceptable lease plan) and, if necessary, take appropriate termination 
for convenience and reaward action based upon reevaluation of 
proposals 
Verification 
Since, contrary to protester’s contention, quantity estimates in RFP 
were not substantially overstated, there is no evidence that other offeror 
knew protester’s original price before it submitted best and final offer 
and determination not to obtain cost and pricing DD form 633 was in 
accordance with regulations, claim for proposal preparation costs will 
not be considered 
Cost-plus-award-fee contracts 
Estimated costs 
Automatic data processing services 
Recognizing that low cost estimates should not be accepted at face 
value and that agency should make independent cost projection of 
estimated costs, agency’s determination, after cost analysis, that success- 
ful offeror’s proposed low estimated costs for cost-plus-award-fee contract 
for automatic data processing services were realistic, was reasonable, 
notwithstanding lack of complete explanation of why proposed costs 
were substantially less than those of protester, who offered similar 
computer configuration. ___________------ destbebe cou Feet 4 
Cost-plus-incentive-fee contracts 
Evaluation 
Navy’s cost evaluation of competing proposals was conducted in 
accordance with proper procedures and established criteria since Navy’s 
development of its own estimates in determining cost credibility was 
consistent with sound procurement practices and award of contract to 
higher priced offeror was not improper 
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CONTRACTS—Continued 
Negotiation—Continued 
Cost-reimbursement basis 
Indefinite delivery contract 
Use of cost-reimbursement provisions in indefinite delivery contract 
is not prohibited by regulations and record suggests that regulations 
were not intended to foreclose agency from awarding this type of 
contract 
Cost-type 
Award on basis other than price 
Although cost was listed as least important of four evaluation factors 
used in evaluation of proposals leading to award of fixed price contracts, 
protester’s claim that cost was ignored by agency is incorrect, since cost 
was considered both in computation of numerical scoring and again in 
source selection process. Since negotiated procurement was involved, 
award may be made to technically superior offeror, notwithstanding 
that offeror’s higher price 
Fee based on ‘‘estimated cost’’ of order 
Provision in cost-type indefinite quantity contract specifying that 
fee to be paid on each delivery order will be based on ‘‘costs being paid”’ 
does not render contract contrary to statutory prohibition against 
cost-plus-percentage-of-cost contracts since contract itself does not 
confer entitlement to payment and fee for actual delivery order is being 
based on “estimated cost’’ of each order 
Technical/cost justification 
Responding to prior GAO decision, agency furnishes rational support 
for bare conclusions reached »y third evaluator (whose views prompted 
source selection) in conflict with technical evaluation committee’s 
views. Committee evaluated and scored only original proposals but not 
additional information resulting from negotiations considered by third 
evaluator which reduced technical evaluation difference of technical 
committee in favor of protester. Additional information from lower 
cost awardee responded satisfactorily to technical problem raised by 
agency which, in large measure, accounted for technical evaluation 
difference between proposals. 54 Comp. Gen. 896, modified 
Although there were shortcomings and omissions in proposal of awardee 
under Navy negotiated fixed price “turnkey’”’ family housing procure- 
ment and relatively minor inconsistencies and errors in technical evalua- 
tion of protester’s and awardee’s proposal, determination by Navy, in its 
broad discretion, that awardee had highest technically evaluated pro- 
posal had reasonable basis, and initial proposal award based upon lowest 
dollar per technical quality point ratio to awardee, who had higher 
priced, higher technically rated proposal, was reasonable despite pro- 
tester’s over $600,000 lower offered price 
Use of formula, which gave negligible weight to cost as evaluation 
factor, to evaluate cost proposals was improper because it was incon- 
sistent with RFP statement that cost be given 20 percent of total evalua- 
tion weight. However, since protester was found in competitive range 
only because of clerical error in technical evaluation scoring and was 
improperly assigned maximum points for cost even though its cost 
proposal was determined to be unrealistic, and since RFP clearly indi- 
cated technical excellence was far more important (four times) than low 
cost, there was no prejudice justifying disturbing award 
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CONTRACTS—Continued 
Negotiation—Continued 
Determination and findings 
Not required 
Process to determine minimum needs 

Since Army machine gun selection program was not procurement but 
rather process to determine minimum meeds, no written Determinations 
and Findings (D&F) had to be prepared prior to selection of foreign 
machine gun as minimum need. In any case, agency’s failure to prepare 
D&F prior to conducting negotiations preparatory to executing sole- 
source contract is deviation of form rather than substance 

Disclosure of price, etc. 

Allegation not substantiated 

Since, contrary to protester’s contention, quantity estimates in RFP 
were not substantially overstated, there is no evidence that other offeror 
knew protester’s original price before it submitted best and final offer 
and determination not to obtain cost and pricing DD form 633 was in 
accordance with regulations, claim for proposal preparation costs will 
not. be considered 2.4 ou us son. bss eel tu oe US QU CR Se 

Auction technique prohibition 

Contracting officer properly did not seek clarification of revised best 
and ‘final offer which appeared to be inconsistent with offer previously 
submitted and with requirements of solicitation, since matter went to 
heart of promised performance and could only be resolved by reopening 
negotiations with all offerors in competitive range, and reopening of 
negotiations after submission of second best and final offers was deemed 
not to be in best interest of Govt. 

If information in initial proposal(s) is improperly disclosed, giving 
one or more offerors competitive advantage, it is desirable to make 
award on basis of initial proposals, if possible, because conduct of ne- 
gotiations and submission of best and final offers may constitute use of 
prohibited auction technique 

Fact that contractor’s prices under prior contract are public informa- 
tion does not establish that issuing new solicitation for similar items sub- 
jects contractor, as offeror under new procurement, to auction 

Inadvertent 

Since lowest-priced initial proposal is 47 percent in excess of Govern- 
ment estimate (28 percent in excess of revised upward estimate), General 
Accounting Office does not object to contracting officer’s determination 
that fair and reasonable price under Armed Services Procurement 
Regulation 3-805.1(a)(v) is lacking, and that award should not be made 
on basis of initial proposals, notwithstanding desirability of such action 
where proposal information has been improperly disclosed 

Where information in initial proposal has been improperly disclosed 
and award cannot be made on basis of initial proposals, conduct of 
negotiations and submission of best and final offers should be undertaken 
in such manner as to place offerors in relatively equal competitive posi- 
tions and to eliminate, insofar as possible, unfair competitive advantage 
which any offeror may have obtained through improper disclosure of pro- 
posal information 


227-170 O - 77 = 16 
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CONTRACTS—Continued 
Negotiation—Continued 
Disclosure of price, etc.—Continued 
Inadvertent—Continued 
Where Navy improperly disclosed first offeror’s initial proposal prices 
and attempted to eliminate unfair advantage by disclosing both offerors’ 
prices before best and final offers, first offeror was disadvantaged because 
it was not advised that second offeror had alleged mistake in its proposal, 
requesting substantial downward price correction. GAO recommends 
that unless second offeror agrees to release of its mistake in proposal 
claim to first offeror, it be eliminated from competition. If second 
offeror agrees to disclosure, Navy should obtain one additional round of 
best and final offers before proceeding with award 
Discussion requirement 
Competition. (See CONTRACTS, Negotiation, Competition, Dis- 
cussion with all offerors requirement) 
Compliance 
Source selection authority’s conclusion that protester’s lower target 
and ceiling prices for fixed price incentive contract offered little in way 
of advantages to Government and were not sufficiently significant to 
overcome selected firm’s superiority in technical and operations area is 
supported by record and is consistent with evaluation criteria which 
gave more weight to technical and operations area. Protester’s conten- 
tion that negotiations were not conducted in compliance with 10 U.S.C. 
SOOR(@) ip GemitGe,y tuck cabasisciitupck aucuelis de eke 
Estimated basis 
Propriety 
Navy’s cost evaluation of competing proposals was conducted in 
accordance with proper procedures and established criteria since Navy’s 
development of its own estimates in determining cost credibility was 
consistent with sound procurement practices and award of contract to 
higher priced offeror was not improper 
Evaluation factors 
Additional factors 
Not in request for proposals 
Since disclosure of relative weights of evaluation factors is essential 
requirement of procurement, GSA erred in failing to communicate to 
offerors material changes in evaluation scheme from that designated in 
RFP so offerors would not be misled by RFP’s provisions_ -_______----- 
Administrative determination 
Agency’s cost evaluation of proposals is not subject to objection where 
agency’s determination of realism of proposed costs is supported by 
reasonable basis, even though agency essentially relies on information 
contained in proposals rather than seeking independent verification of 
each item of proposed costs, since extent to which proposed costs will be 
examined is matter for agency 
All offerors informed requirement 
Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and making award on initial proposal basis in 
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CONTRACTS— Continued 
Negotiation— Continued 
Evaluation factors—Continued 
All offerors informed requirement—Continued 
Navy “turnkey” family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
offerors apparently submitted best possible offers at lowest prices, which 
allows inference that adequate competition existed to insure ‘fair and 
reasonable” price, and since awardee’s price could be considered “fair 
RE TO i. cin doin wo ire mainainn avin tad Ra bibs as 
Agency’s failure to give opportunity to offerors, who had been informed 
during discussions that cost proposals were not realistic, to revise 
proposals to respond to this criticism was improper and in violation of 
FPR 1-3.805-1(b). Under such circumstances, discussions cannot be 
regarded as meaningful under applicable regulations 
Areas of evaluation 
Allegations were filed after receipt of best and final offers that RFP 
was deficient for failure to disclose (1) numerical values assigned to 
mission suitability factors, and (2) relative importance of cost or “‘other 
factors’? to mission suitability; and failure to include incumbent con- 
tractor closeout costs are untimely since they relate to deficiencies 
apparent before date set for receipt of initial proposals. Argument that 
protester did not read RFP as making cost independent evaluation factor 
is rejected since evaluation section clearly indicates three distinct major 
areas of evaluation—mission suitability, cost, and other factors_______- 
Commonality between Air Force and Navy designs 
Restriction of competition in Navy procurement for Air Combat 
Fighter (ACF) to offerors furnishing designs derived from Air Force 
ACF program was proper even though Navy selected derivative of 
design different from that chosen by Air Force, since solicitation was 
intended to maximize commonality of both technology and hardware 
between Air Force and Navy designs and Navy selection was in accord- 
ance with solicitation criteria regarding commonality 
Commonality features of prior contracts 
Contrary to protester’s assertions, Navy denies that contractor 
received “insider information’ substantially prior to closing date for 
receipt of proposals relating to precise evaluation criteria and numerical 
breakdown. Also, GAO records do not indicate that awardee was sup- 
plied this information during bid protest involving prior procurement 
having identical evaluation scheme 
Commonality of design 
Protester’s assertion that Navy properly could select only derivative 
of model selected by Air Force is incorrect, since reasonable interpre- 
tation of RFQ, read in context of applicable documents, indicates that 
Navy sought aircraft with optimum performance (within cost param- 
eters) and with due consideration of design commonality with prior 
Air Force prototype program and with selected Air Force fighter 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Competitive advantage precluded 
GSA’s failure to,reopen negotiations to incorporate in RFP Service 
Contract Act DOL Wage Determination was not justified on basis of 
GSA’s assumption that revision would have equal effect on all offerors, 
would not affect relative standing of offerors, and would be impractical 
since successful offeror had been announced, as such assumptions are 
speculative and award under circumstances on basis of superseded wage 
determination is contrary to principles of competitive procurement 


Conformability of equipment, etc. 

Technical deficiencies. (See CONTRACTS, Specifications, Con- 
formability of equipment, etc., offered, Technical deficiencies, 
Negotiated procurement) 

Cost 
Changed 
Where agency did not discuss certain areas in proposals simply because 
they were considered ‘‘weaknesses,’’ in that they received less than 
maximum number of evaluation points, as opposed to “deficiencies,” 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised 
and that requirement for option years be resolicited______.__-_.-._-~- 
Cost analysis 
Normalized treatment 
“Normalization” methodology used to compute dollar value of 
technical point spread between proposals did not conform to established 
relative weights and produced misleading result which could have 
affected source selection decision. Therefore, Comptroller General recom- 
mends that source selection decision be reconsidered on basis of appro- 
priate computation. _____________-- 

Reevaluation 

Recognizing that low cost estimates should not be accepted at face 
value and that agency should make independent cost projection of 
estimated costs, agency’s determination, after cost analysis, that success- 
ful offeror’s proposed low estimated costs for cost-plus-award-fee contract 
for automatic data processing services were realistic, was reasonable, 
notwithstanding lack of complete explanation of why proposed costs were 
substantially less than those of protester, who offered similar computer 
Oeniawratien. 3 52 ee... eee aie as eototh 

Where awards were made based on partially unacceptable proposal 
and without reasonable assurance of lowest overall cost to Government, 
GAO recommends that Army reevaluate proposals (excluding unaccept- 
able lease plan) and, if necessary, take appropriate termination for con- 
venience and reaward action based upon reevaluation of proposals - -- -- -- 

Cost credibility 


Navy’s cost evaluation of competing proposals was conducted in 
accordance with proper procedures and established criteria since Navy’s 
development of its own estimates in determining cost credibility was 
consistent with sound procurement practices and award of contract to 
higher priced offeror was not improper - -___-_--._-- 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Cost realism 
Recognizing that low cost estimates should not be accepted at face 
value and that agency should make independent cost projection of esti- 
mated costs, agency’s determinaticn, after cost analysis, that successful 
offeror’s proposed low estimated costs for cost-plus-award-fee contract 
for automatic data processing services were realistic, was reasonable, 
notwithstanding lack of complete explanation of why proposed costs 
were substantially less than those of protester, who offered similar com- 
puter configuration 
Agency’s selection of contractor on basis of lower evaluated costs is 
not improper, even though evzluation section of solicitation indicates 
cost realism as the least important evaluation factor, since solicitation, 
on Standard Form 338A, indicated that price (cost quantum) would also 
be considered and cost or price may become determinative factor in 
award selection when competing proposals are essentially equal, not- 
withstanding fact that other factors are of greater importance in overall 
evaluation scheme 
Agency’s cost evaluation of proposals is not subject to objection where 
agency’s determination of realism of proposed costs is supported by 
reasonable basis, even though agency essentially relies on information 
contained in proposals rather than seeking independent verification of 
each item of proposed costs, since extent to which proposed costs will be 
examined is matter for agency 
Criteria 
Protester’s claim that Navy did not treat offerors on equal basis is 
not supported by record, which indicates that overall evaluation was 
conducted in accordance with established criteria and that both offerors 
were treated fairly 
Award may be made on initial proposal basis without discussions with 
offerors in competitive range to offeror, who proposed higher fixed price 
than other presumably acceptable offeror under Navy “turnkey” family 
housing procurement, since winning offeror, who received lowest dollar 
per quality point ratio, had “lowest evaluated price” under ASPR 3-807.1 
(b) (1) (1974 ed.). Language “lowest evaluated price” should be defined 
to include all factors involved in award selection. B-170750(2), Feb- 
ruary 22, 1971, modified 
Application of criteria 
Allegation that part of successful proposal should have been rejected 
is not protest against request for proposals evaluation criteria, but 
against application of criteria by contracting agency in evaluating pro- 
posal. Protest filed within 10 working days after protester obtained and 
analyzed copy of contract, thereby learning of improper evaluation, is 
timely under General Accounting Office Bid Protest Procedures 
Divulged and generalized 
Objection to Govt.’s failure to include detailed subordinate evaluation 
criteria in solicitation may not be sustained where sufficient correlation 
exists between divulged criteria and generalized criteria in solicitation. 
Even though subcriterion is applied under two evaluation criteria of 
solicitation and may penalize offeror twice, such action is proper since 
it is supported by rational basis 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Defective request for proposals provisions 
Navy RFP for “turnkey” family housing, which listed major technical 
criteria in descending order of importance and listed and explained all 
subcriteria of major criteria, although subcriteria’s relative ‘weight was 
not disclosed, has satisfied requirement that prospective offerors be 
informed of broad scheme of scoring to be employed and given reason- 
ably definite information as to degree of importance to be accorded to 
particular factors in relation to each other. Disclosure of precise nu- 
merical weights is not required. However, RFP is defective for failing 
to disclose role of price in evaluation scheme- - _-- 
Escalation 
Wage rates 
Even if offeror’s score for mission suitability should have been adjusted 
downward for its improper escalation of Davis-Bacon Act wage rates, 
impact. on scoring would not be sufficient to make situation one where 
given point spread between competing proposals indicates significant 
superiority of one proposal over another 
Where cost realism analysis of competing proposals was based, in 
part, on collective bargaining agreement in effect at time of evaluation 
escalated over proposed contract period, but thereafter new collective 
bargaining agreement is negotiated and becomes effective, more appro- 
priate and precise analysis is now both possible and in order in light of 
definitization of new applicable wages____.____-_----- 
Evaluators 
Conflict of interest alleged 
Protest that conflict of interest existed because two evaluators of 
proposals were students at university whose museum was awarded con- 
tract is denied since relationship between evaluators and museum was 
so remote as to be practically nonexistent. Record shows that only one 
evaluator was part-time student at distant campus involving separate 
administrative entities and that museum was not involved in teaching. 
In fact, protester fared better overall in evaluation by this individual 
than with other evaluators___._.......-.-.---.-------- 28ricuLt wiv 
Factors other than price 
Relative importance of price 
Although RFP, which only stated that “cost is an important factor 
in selection of the offeror for contract award,’’ was defective for failing 
to apprise offerors of relative importance of estimated costs vis-a-vis 
other specified evaluation factors, there was no prejudice because success- 
ful offeror’s proposal received highest score on technical evaluation and 
offered lowest evaluated estimated costs, and proposals of other offeror 
in competitive range completely responded to all factors considered in 
award selection 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Factors other than price—Continued 
‘Successor employer doctrine’’ 

Selected offeror would be successor contractor under Service Contract 
Act and proposes to hire substantial number of incumbent union workers 
but also to replace percentage of senior union workers with apprentices. 
In view of indication of labor unrest resulting therefrom, source selection 
official should ascertain if risk of possible labor unrest was properly 
assessed by evaluation board 

Technical acceptability 

Although cost was listed as least important of four evaluation factors 
used in evaluation of proposals leading to award of fixed price contracts, 
protester’s claim that cost was ignored by agency is incorrect, since cost 
was considered both in computation of numerical scoring and again in 
source selection process. Since negotiated procurement was involved, 
award may be made to technically superior offeror, notwithstanding that 
offeror’s higher price 

Offerors are entitled to know whether procurement is intended to 
achieve minimum standard at lowest cost or whether cost is secondary to 
quality and mere statement that ‘‘cost and other factors’’ will be con- 
sidered in award determination does not fully satisfy this requirement. 
However, basic technical deficiencies in proposal may not be attributed 
to agency’s failure to fully emphasize importance of technical evaluation 
considerations 

Proposal may be found outside of competitive range on basis of tech- 
nical unacceptability without consideration of cost.__....-.-.--------- 

Use of formula, which gave negligible weight to cost as evaluation 
factor, to evaluate cost proposals was improper because it was incon- 
sistent with RFP statement that cost be given 20 percent of total evalu- 
ation weight. However, since protester was found in competitive range 
only because of clerical error in technical evaluation scoring and was im- 
properly assigned maximum points for cost even though its cost proposal 
was determined to be unrealistic, and since RFP clearly indicated tech- 
nical excellence was far more important (four times) than low cost, there 
was no prejudice justifying disturbing award 

If agency, in determining minimum needs, does not treat potential 
suppliers fairly or inform them as fully as possible of what is needed, 
it may ref'ect on reasonableness of minimum needs determination. Army 
machine gun selection process, by which MAG58 was found to be mini- 
mum need, was fair and although Army did not specifically set forth 
bases on which weapons would be evaluated prior to side-by-side tests, 
all parties realized weapon operational reliability was paramount 
performance characteristic, and that cost was secondary in importance_ - 

Source selection authority’s conclusion that protester’s lower target 
and ceiling prices for fixed price incentive contract offered little in way 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Factors other than price—Continued 
Technical acceptability—Continued 
of advantages to Government and were not sufficiently significant to 
overcome selected firm’s superiority in technical and operations area is 
supported by record and is consistent with evaluation criteria which 
gave more weight to technical and operations area, Protester’s conten- 
tion that negotiations were not conducted in compliance with 10 U.S.C. 
2304(g) is denied - ._.....--_.--- dere ad he arariee ee eae nts ie aaa: oe 
Information 
Failure to furnish 
Offerors are entitled to know whether procurement is intended to 
achieve minimum standard at lowest cost or whether cost is secondary 
to quality and mere statement that “cost and other factors” will be 
considered in award determination does not fully satisfy this requirement. 
However, basic technical deficiencies in proposal may not be attributed 
to agency’s failure to fully emphasize importance of technical evaluation 
considerations 
Labor costs 
In negotiated procurement accomplished under NASA Procurement 
Directive 70-15 which limits agency in discussing deficiencies in offerors’ 
proposals during written or oral discussions, no harm to protester’s 
competitive position is found even though other offeror was advised of 
deficiency during multiple “final negotiations,’ since NASA could 
properly have made necessary Davis-Bacon Act wage cost adjustments 
to offeror’s proposal. Comment is made that this practice seems incon- 
sistent with limitations imposed by procurement directive 
Downward adjustment 
2ven if offeror’s score for mission suitability should have been adjusted 
downward for its improper escalation of Davis-Bacon Act wage rates, 
impact on scoring would not be sufficient to make situation one where 
given point spread between competing proposals indicates significant 
superiority of one proposal over another_______---------------- pee acs 
Method of evaluation 
Defective 
Where agency did not discuss certain areas in proposals simply because 
they were considered ‘‘weaknesses,”’ in that they received less than 
maximum number of evaluation points, as opposed to ‘‘deficiencies,”’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without comr.unicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited_-_--------- Se Al ahs oe Shin ook ie 
Formula 
Incumbent protests against request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied 
by estimated 600 man-hours for over and above work (11 percent of 
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CONTRACTS— Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Method of evaluation—Continued 
Formula—Continued 
contract) because it does not provide for recognition of incumbent’s 
experience and award to any other firm will not result in lowest cost. 
Protest is denied because no wide discrepancies in performance are 
expected as RFP contains stringent experience responsibility require- 
ments, Government has significant control over man-hours to be ex- 
pended, and man-hours estimate is reasonable. Moreover, recognition of 
experience is speculative and incumbent’s suggested evaluation formulas 
would have no effect on competitive standing of offerors 
Use of formula, which gave negligible weight to cost as evaluation 
factor, to evaluate cost proposals was improper because it was incon- 
sistent with RFP statement that cost be given 20 percent of total 
evaluation weight. However, since protester was found in competitive 
range only because of clerical error in technical evaluation scoring and 
wa3 improperly assigned maximum points for cost even though its cost 
proposal was determined to be unrealistic, and since RFP clearly indi- 
cated technical excellence was far more important (four times) than low 
cost, there was no prejudice justifying disturbing award 
Improper 
Allegation that part of successful proposal should have been rejected 
is not protest against request for proposals evaluation criteria, but 
against application of criteria by contracting agency in evaluating 
proposal. Protest filed within 10 working days after protester obtained 
and analyzed copy of contract, thereby learning of improper evaluation, 
is timely under General Accounting Office Bid Protest Procedures ___ 
Technical proposals 
Responding to prior GAO decision, agency furnishes rational support 
for bare conclusions reached by third evaluator (whose views prompted 
source selection) in conflict with technical evaluation committee’s views. 
Committee evaluated and scored only original proposals but not addi- 
tional information resulting from negotiations considered by third 
evaluator which reduced technical evaluation difference of technical 
committee in favor of protester. Additional information from lower cost 
awardee responded satisfactorily to technical problem raised by ager y 
which, in large measure, accounted for technical evaluation differe: ce 
between proposals. 54:Comp. Gen. 896, modified 
Where Navy RFP for ‘‘turnkey’”’ family housing failed to disclose 
manner. in which price would be compared to technical evaluation 
criteria even though price was considered, i.e., award was made to offeror 
having lowest price per quality point ratio, disclosure of precise evalua- 
tion formula shortly before closing date for receipt of proposals was not 
meaningful disclosure. However, in view of advanced state of contract 
and since prejudice to unsuccessful offerors was speculative, protest is 
denied 
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CONTRACTS— Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Performance-type specifications 
Appropriateness of Navy’s failure to conduct discussions with offerors 
within competitive range in fixed price ‘“turnkey’’ family housing pro- 
curements and its award on initial proposal basis is questionable, in 
view of many varied acceptable approaches of meeting “turnkey’”’ 
projects’ performance-type specifications, since fact that offeror is 
highest rated does not mean it is offering such “fair and reasonable’’ 
price that oral or written discussions would not be required, even if there 
are several competitive offerors_- aoe Bs See 
Point rating 
Advantage to Government award basis 
Whether difference in point scores assigned to competing technical 
proposals is significant is for determination on basis of what difference 
might mean in performance and what it would cost Government to take 
advantage of it. Therefore, agency decision to award contract to less 
costly offeror despite competing offeror’s higher technical point rating is 
proper exercise of discretion by selection officials._._._._.._.-...---_-- 
Competitive range formula 
Although use of predetermined cut-off score to establish competitive 
range is not in accord with sound procurement practice, it is not preju- 
dicial to offeror eliminated from competitive range in view of offeror’s 
low technical score of 44.8 points on 100-point scale in relation to scores 
of proposals included in competitive range (96.3, $2.1 and 88.2) 
Determination of competitive range on basis of three highest tech- 
nically evaluated proposals without consideration of price and relative 
weight vis-a-vis technical is improper since competitive range should 
be determined from array of scores of all proposals submitted and with 
regard to price. Although award will not be disturbed, agency is advised 
to preclude recurrence of such deficiency in future procurements. 49 
Comp. Gen. 402, overruled 
Incumbent protests against request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied 
by estimated 600 man-hours for over and above work (11 percent of 
contract) because it does not provide for recognition of incumbent’s 
experience and award to any other firm will not result in lowest cost. 
Protest is denied because no wide discrepancies in performance are ex- 
pected as RFP contains stringent experience responsibility requirements, 
Government has significant control over man-hours to be expended, and 
man-hours estimate is reasonable. Moreover, recognition of experience 
is speculative and incumbent’s suggested evaluation formulas would have 
no effect on competitive standing of offerors 
Differences significance 
Since question of whether given point spread between two competing 
proposals as result of technical evaluation indicates significant superiority 
of one proposal over another is primarily within discretion of procuring 
agency and where point spread.-is 18 points out of 1,000, no basis exists 
to object to agency’s determination that proposals were essentially 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Point rating—Continued 
Evaluation guidelines 
“Normalization”? methodology used to compute dollar value of tech- 
nical point spread between proposals did not conform to established 
relative weights and produced misleading result which could have 
affected source selection decision. Therefore, Comptroller General recom- 
mends that source selection decision be reconsidered on basis of appro- 
priate computation 
Even if offeror’s score for mission suitability should have been adjusted 
downward for its improper escalation of Davis-Bacon Act wage rates, 
impact on scoring would not be sufficient to make situation one where 
given point spread between competing proposals indicates significant 
superiority of one proposal over another 
Source selection officials’ determination that competing proposals are 
technically equal, despite point spread of 47 out of 1000 and lower 
echelon requiring activity’s conclusion that higher rated proposal is 
superior, is not subject to objection since point scores are only guides 
for decision-making 
Price consideration 
Whether difference in point scores assigned to competing technical 
proposals is significant is for determination on basis of what difference 
might mean in performance and what it would cost Government to take 
advantage of it. Therefore, agency decision to award contract to less 
costly offeror despite competing offeror’s higher technical point rating is 
proper exercise of discretion by selection officials__.__._.__..._-.----- 1111 
Agency improperly assigned maximum points for cost in evaluating 
offerors’ cost proposals where costs were not considered to be realistic 
without making independent cost projection of offerors’ estimated costs. 1315 
Price consideration not mandatory 
If agency, in determining minimum needs, does not treat potential 
suppliers fairly or inform them as fully as possible of what is needed, it 
may refiect on reasonableness of minimum needs determination. Army 
machine gun selection process, by which MAG58 was found to be mini- 
mum need, was fair and although Army did not specifically set forth 
bases on which weapons would be evaluated prior to side-by-side tests, 
all parties realized weapon operational reliability was paramount per- 
formance characteristic, and that cost was secondary in importance- --- 
Price elements for consideration 
Where award on basis of initial proposal substantially varying from 
RFP requirements has changed specifications and substantial uncer- 
tainties in initial proposals and improper acceptance of late price modi- 
fication required written or oral discussions with all offerors in competi- 
tive range, protest is sustained. GAO recommends competition be re- 
newed through discussions with offerors based on actual minimum 
requirements, disclosing information showing relative importance of 
price as evaluation factor. Depending on competition results, existing 
contract should be terminated for convenience, or, if contractor remains 
successful, contract should be modified pursuant to final proposal. 
Modified in part by 55 Comp. Gen 972 
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CONTRACTS—Continued 

Negotiation—Continued 

Evaluation factors—Continued 

Price elements for consideration—Continued 

Although cost was listed as least important of four evaluation factors 
used in evaluation of proposals leading to award of fixed price contracts, 
protester’s claim that cost was ignored by agency is incorrect, since cost 
was considered both in computation of numerical scoring and again in 
source selection process. Since negotiated procurement. was involved, 
award may be made to technically superior offeror, notwithstanding 
that offeror’s higher price 

Contention that price was given undue weight is not supported where 
evaluation provision stated that award would be made on basis of lowest 


Although there were shortcomings and omissions in proposal of 
awardee under Navy negotiated fixed price “turnkey” family housing 
procurement and relatively minor inconsistencies and errors in technical 
evaluation of protester’s and awardee’s proposal, determination by Navy, 
in its broad discretion, that awardee had highest technically evaluated 
proposal had reasonable basis, and initial proposal award based upon 
lowest dollar per technical quality point ratio to awardee, who had higher 
priced, higher technically rated proposal, was reasonable despite pro- 
tester’s over $600,000 lower offered price 

Where prices of proposed lease plan for automatic data processing 
equipment were effective through only 4 months of 96 months’ systems 
life, plan should have been rejected. RFP required that fixed or deter- 
minable prices throughout systems life be offered. Fact that other lease 
plans included in contract cover remainder of systems life is immaterial, 
because RFP allowed only one plan to be considered in evaluation, and 
unacceptable plan was only plan actually evaluated. Therefore, awards 
were made without reasonable assurance of lowest overall cost to Gov- 
ernment 

Anticipated costs 

Fact that protester would have to absorb all direct costs exceeding its 
ceiling price in fixed price incentive contract does not negate evaluator’s 
legitimate concern for anticipated costs over ceiling considering per- 
formance and administration problems which reasonably can be expected 
to result from contractor’s loss position 

Proposals v. firm commitments 

Agency erred in merely accepting, without more, offeror’s proposed 
use of specific minority subcontractor, then using this fact as significant 
basis for award decision. Evaluation of resources which offeror merely 
proposes without contractual control or commitment is “patently irra- 
tional.’””? Agency must be reasonably assured that resources are firmly 
committed to offeror, especially where consideration of factor in evalua- 
tion may be determinative of award 

Propriety of evaluation 

Since determinations of technical acceptability are within discretion 
of procuring agency, in absence of clear evidence that agency acted arbi- 
trarily, and record in this case is devoid of any evidence which would 
justify our Office concluding that technical evaluations were without 
reasonable basis, there is no basis to take exception to awards 
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CONTRACTS—Continued 
Negotiation—Continued 
Evaluation factors—Continued 
Superior product offered 
Where procuring activity believes one proposal is superior to another, 
determination made by higher echelon within agency that proposals are 
technically equal is not subject to objection since higher level personnel 
were acting within the scope of their authority for procurement involved_ 
Failure to discuss all areas 
Weaknesses »v. deficiencies 
Where agency did not discuss certain areas in proposals simply because 
they were considered ‘‘weaknesses,’’ in that they received less than 
maximum number of evaluation points; as opposed to ‘‘deficiencies,’’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited 
Fixed-price 
Adjustment 
Reimbursement 
Failure of procuring activity to inform competing offeror in negotiated 
procurement for fixed-price contract that Govt. would directly reimburse 
contractor for interest on borrowings to finance plant expansion when 
reimbursement is prohibited by agency procurement regulation denied 
such offeror opportunity to compete on equal basis 
Cost data, etc. (See CONTRACTS, Negotiation, Cost, etc., data) 
Government-furnished property 
Use denied 
Allegation that Govt. permitted successful offeror to use public 
research vessel in performance of contract but did not make vessel avail- 
able to others is denied since record shows that assistance in obtaining 
vessels was not provided to any offeror and successful offeror acquired 
vessel in question 10 years ago under grant from entity which is unrelated 
to procuring agency 
Justification 
Conduct of negotiations with only firm considered to be in competitive 
range does not require additional D&F to support sole source award 
where procurement was negotiated pursuant to D&F justifying use of 
negotiation authority under FPR 1-3.210(a) (8) relating to procurement 
of studies and surveys 
Requirement 
Notwithstanding desired use of negotiated award method for given 
procurement or range of procurements, negotiation must be objectively 
justified in view of statutory preference (41 U.S.C. 252(c)) for formal 
advertising 
Late proposals and quotations 
Court interest 
Although protest issues going to solicitation defects were filed after 
closing date for receipt of proposals and are therefore untimely raised, 
General Accounting Office will consider them because of interest of 
U.S. District Court in GAO decision 


802 
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CONTRACTS—Continued 
Negotiation—Continued 
Late proposals and quotations—Continued 
Hand carried 
Protester’s proposal, hand-delivered after time specified as closing 
date for receipt of proposals, was properly not considered since it did not 
fall within one of ‘exceptions in applicable late proposal clause in RFP 
which would permit its consideration. Protester’s delay in obtaining 
documents until before closing date for receipt of propcsals, which 
allegedly caused lateness of proposal, is deemed significant i..tervening 
cause of lateness 
Identification erroneous 
Where proposal package was received in proper office by required 
time, and such receipt was verified by procurement personnel in response 
to offeror’s telephone call, but without reference to offeror’s mislabeling 
of package with non-existent RFP number, proposal may be considered 
timely received, notwithstanding return of package to offeror unopened 
as result of incorrect labeling, and subsequent resubmission after closing 
date for submission of proposals but before award 
Modification of proposal 
Price increase 
Contracting agency’s position that late price increase submitted by 
successful offeror upon extending its proposal did not involve late 
modification to proposal or any unequal treatment to other offerors is 
without merit. Decision is affirmed that late price increase was late 
modification within meaning of RFP late proposals clause, and that 
agency’s acceptance amounted to conduct of irregular discussions with 
successful offeror, since no discussions were held with other offerors 
within competitive range 
Level of quality 
None of the exceptions to formal advertising (as set forth in 41 U.S.C. 
252(c)(1)-(15)) expressly authorizes use of negotiations only to secure 
desired level of quality of janitorial services or to obtain incentive-type 
contract. Moreover, analysis of legislative history of Federal Property 
and Administrative Services Act (40 U.S.C. 471), under which questioned 
negotiated award of services was made, shows that Congress spec:fically 
rejected proposal to permit negotiation to secure desired level of quality 
of supplies or services 
Minimum needs 
Potential suppliers 
Fair treatment 
If agency, in determining’ minimum needs, does not treat potential 
suppliers fairly or inform them as fully as possible of what is needed, it 
may reflect on reasonableness of minimum needs determination. Army 
machine gun selection process, by which MAG58 was found to be mini- 
mum need, was fair and although Army did not specifically set forth 
bases on which wer pons woud be evaluated prior to side-by-side tests, 
all parties realized weapon operational reliability was paramount per- 
formance characteristic, and that cost was secondary in importance 
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CONTRACTS—Continued 
Negotiation—Continued 
Preprocurement tests 
Agency may legitimately conduct preprocurement tests and discus- 
sions with potential suppliers as well as consider cost when formulating 
minimum needs 
Minimum needs—Continued 
Selection process 
Not prejudicial 
After side-by-side testing, technical and cost evaluation, and dis- 
cussions with two sources in preprocurement context, Army selected 
foreign MAG58 machine gun instead of American-made M60E2. Al- 
though protester now complains that selection process was procurement 
and Army did not comply with applicable laws and regulations, pro- 
tester entered into process with “eyes wide open” and was not prejudiced. 
Army’s selection process was necessary to determine minimum machine 
gun needs, since there was insufficient data for Army to make such 
determination prior to completion of process 
Mistakes 
Erroneous identification on proposal 
Where proposal package was received in proper office by required time, 
and such receipt was verified by procurement personnel in response to 
offeror’s telephone call, but without reference to offeror’s mislabeling of 
package with non-existent RFP number, proposal may be considered 
timely received, notwithstanding return of package to offeror unopened 
as result of incorrect labeling, and subsequent resubmission after closing 
date for submission of proposals but before award 
Multi-year procurements 
Cost v. technical considerations 
Award of negotiated contract on multi-year basis when technical 
considerations rather than cost were primary factors for award was 
inappropriate since multi-year contracting method envisions award on 
basis of lowest evaluated unit price 
Off-the-shelf items 
While public exigency justification for negotiation imbues contracting 
officer with considerable range of discretion in determining extent of 
negotiation consistent with exigency of situation, and D & F reasonably 
supported sole-source negotiation, RFP should nevertheless be canceled 
and resolicited on unrestricted basis where protests prior to award 
indicate multimeter being procured is off-the-shelf item which other 
manufacturers can furnish within time required 
Replacement of ‘‘off the shelf’ coaxial machine gun program involving 
limited testing and evaluation does not fall under Department of Defense 
(DOD) Design to Cost Policy Directive 5000.28. In any case, Directive 
is matter of DOD policy, and does not establish legal rights and re- 
sponsibilities 
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CONTRACTS—Continued 

Negotiation—Continued 

Offers or proposals 

Best and final 

Various changes made to specification requirements and evaluation 
scheme after submission of initial best and final offers, resulting in 
additional calls from new best and final offers, does not indicate presence 
of “auction bidding’ since record shows changes were based on legitimate 
Govt. needs which warranted reopening negotiations. Neither is auction 
indicated by fact that reduced price offered in revised best and final offers 
was not related to change, since offerors are free to revise proposals in 
any manner they deem appropriate once negotiations are reopened_-.__ 

Authority in FPR 1-3.805-1(a)(5) to make award on “initial pro- 
posal’ basis operates only to permit acceptance of proposal exactly as 
initially received. Consequently, award, incorporating revised cost 
proposal submitted by successful offeror in response to call for “‘best and 
final’ offers (which constituted negotiation), was not made under 
initial proposal authority... ... . 220s ee Sk BE 

Allegations were filed after receipt of best and final offers that RFP 

was deficient for failure to disclose (1) numerical values assigned to 
mission suitability factors, and (2) relative importance of cost or ‘‘other 
factors’ to mission suitability; and failure to include incumbent con- 
tractor closeout costs are untimely since they relate to deficiencies 
apparent before date set for receipt of initial proposals. Argument that 
protester did not read RFP as making cost independent evaluation factor 
is rejected since evaluation section clearly indicates three distinct 
major areas of evaluation—mission suitability, cost, and other factors __ 

Although doubt exists as to general appropriateness of Navy’s failure 
to conduct discussions and making award on initial proposal basis in 
Navy “turnkey” family housing procurements and even though Navy’s 
only justification of record for failing to conduct discussions was that 
awardee’s proposal contained no major variances from RFP, Navy’s 
failure was not unjustified or illegal in particular procurement, since 
offerors apparently submitted best possible offers at lowest prices, which 
allows inference that adequate competition existed to insure ‘fair and 
reasonable”’ price, and since awardee’s price could be considered ‘‘fair 
and reasonable.” SIMO LL 

Where information in initial proposal has been improperly disclosed 
and award cannot be made on basis of initial proposals, conduct of 
negotiations and submission of best and final offers should be undertaken 
in such manner as to place offerors in relatively equal competitive 
positions and to eliminate, insofar as possible, unfair competitive 
advantage which any offeror may have obtained through improper 
disclosure of proposal information - - - - --_-_- 

Additional rounds 

Where Navy improperly disclosed first offeror’s initial proposal prices 
and attempted to eliminate unfair advantage by disclosing both offerors’ 
prices before best and final offers, first offeror was disadvantaged because 
it was not advised that second offeror had alleged mistake in its proposal, 
requesting substantial downward price correction. GAO recommends 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Best and final—Continued 
Additional rounds—Continued 
that unless second offeror agrees to release of its mistake in proposal 
claim to first offeror, it be eliminated from competition. If second offeror 
agrees to disclosure, Navy should obtain one additional round of best 
and final offers before proceeding with award_______.___-_-_____ pals 
Leveling alleged 
Series of specification changes and requests for new best and final 
offers did not cause technical “leveling’’ of proposals, which refers to 
unfair practice of helping offeror bring unacceptable proposal up to level 
of other adequate proposals through successive rounds of negotiations, 
since only two proposals under consideration were both regarded as 
acceptable throughout testing and evaluation period and proposal which 
protester regards as having been brought up to level of its proposal was 
regarded by agency as superior proposal 
Second offer technically unacceptable 
Contracting officer’s rejection of protester’s second best and final offer 
as technically unacceptable was proper where cost data submitted with 
proposal appeared to materially change previously acceptable technical 
proposal and protester did not furnish adequate detailed explanation of 
apparent fevisions 2.62. 52200 i. Jee oe UR Le ke 
Contracting officer properly did not seek clarification of revised best 
and final offer which appeared to be inconsistent with offer previously 
submitted and with requirements of solicitation, since matter went to 
heart of promised performance and could only be resolved by reopening 
negotiaions with all offerors in competitive range, and reopening of 
negotiations after submission of second best and final offers was deemed 
not to be in best interests of Govt 
Revised proposal submitted 
Reopening of negotiations not required 
Agency was not required to seek further clarification in negotiated 
procurement where protester substantially revised building design in 
best and final offer and failed to support such change with adequate 
documentation. In such circumstances contracting officer need not reopen 
negotiations but may lower his rating of final proposal submitted __- _- 
Time limit 
Reasonable 
Where offerors within competitive range are advised in morning of 
reopening of negotiations and requested to submit best and final offers 
by that same afternoon, reasonableness of action will not be questioned 
where all offerors are in fact able to respond within time limit - --_- _-_- 
Cost analysis 
Fact that protester would have to absorb all direct costs exceeding 
its ceiling price in fixed price incentive contract does not negate eval- 
uator’s legitimate concern for anticipated costs over ceiling considering 
performance and administration problems which reasonably can b> 
expected to result from contractor’s loss position 


227-170 O- 77-17 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Deviations 
Authority in FPR 1-3.805-1(a) (5) to make award on “‘initial proposal’’ 
basis operates only to permit acceptance of proposal exactly as initially 
received. Consequently, award, incorporating revised cost proposal 
submitted by successful offeror in response to call for “best and final” 
offers (which constituted negotiation), was not made under initial 
proposal authority 
Discussions 
Not prejudicial 
In negotiated procurement accomplished under NASA Procurement 
Directive 70-15 which limits agency in discussing deficiencies in offerors’ 
proposals during written or oral discussions, no harm to protester’s 
competitive position is found even though other offeror was advised of 
deficiency during multiple “final negotiations,” since NASA could 
properly have made necessary Davis-Bacon Act wage cost adjustments 
to offeror’s proposal. Comment is made that this practice seems incon- 
sistent with limitations imposed by procurement directive_______.____ 
Relate to responsibility 
Agency’s improper release to one offeror of transfer agreement between 
protester, another offeror, and its predecessor, which contained basis of 
transfer but did not contain financial or business data so as to give 
insight into protester’s proposal, was not prejudicial since, unlike situ- 
ation where either unique technical approach or price is improperly 
disclosed to other offerors during negotiations, matter relates to pro- 
tester’s responsibility 
Evaluation 
Conflict between evaluators 
Where procuring activity believes one proposal is superior to another, 
determination made by higher echelon within agency that proposals are 
technically equal is not subject to objection since higher level personnel 
were acting within the scope of their authority for procurement involved 
Errors 
Not prejudicial 
Where agency makes some errors in conducting cost evaluation of 
proposals but record indicates errors were not prejudicial in view of 
overall evaluation, award based on overall evaluation is not subject to 
objection - seins j , aa 
Late. (See CONTRACTS, Negotiation, Late proposals and quotations) 
Mistakes 
Identification of proposal 
Where proposal package was received in proper office by required 
time, and such receipt was verified by procurement personnel in response 
to offeror’s telephone call, but without reference to offeror’s mislabeling 
of package with non-existent RFP number, proposal may be considered 
timely received, notwithstanding return of package to offeror unopened 
as result of incorrect labeling, and subsequent resubmission after closing 
date for submission of proposals but before award__- declan 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Offeror 
Developer and drafter of specifications 
Estoppel has not been established against LEAA application of 
organizational conflict of interest guideline for grantee procurements to 
prevent grantee award to offeror, who developed and drafted specifica- 
tions, notwithstanding assurances given to offeror by grantee that it could 
compete, since grantee’s assurances cannot bind LEAA and LEAA 
apparently was not aware of all facts showing offeror came under guide- 
line prior to communicating this fact to grantee 
Oral 
Offer and acceptance 
Parties intended to be bound by agency’s oral acceptance of offer to 
purchase rubber where past course of dealing and language of solicita- 
tion indicated that execution of written contracts was for purpose of 
confirming pre-existing agreement 
In absence of statute or regulation requiring that Govt. sales con- 
tracts be in writing, telephonic offer to purchase stockpile rubber fol- 
lowed by timely telephonic acceptance creates valid and enforceable 
contract 
Preparation 
Costs 
Since, contrary to protester’s contention, quantity estimates in RFP 
were not substantially overstated, there is no evidence that other offeror 
knew protester’s original price before it submitted best and final offer 
and determination not to obtain cost and pricing DD form 633 was in 
accordance with regulations, claim for proposal preparation costs will 
not be considered 
Proposal preparation costs claim by offeror, whose award selection was 
not approved by LEAA because it came under LEAA organizational 
conflict of interest guideline imposed as limitation on grantee procure- 
ments, is denied since rejection of proposal was not arbitrary or capri- 
cious. Allocated overhead directly related to offeror’s efforts to obtain 
waiver of LEAA guideline is not recoverable in any case 
GAO recommendation made to Navy in prior decision sustaining 
protest—which contemplated renewal of competition among offerors, 
with possible result that existing turnkey housing contract be terminated 
for convenience—is withdrawn upon reconsideration. Information pre- 
sented by agency and contractor concerning value of work in place at 
time of decision, plus extent of subcontracting for materials, indicates 
implementation of such recommendation is not feasible. Protester’s only 
possible remedy rests with its claim for proposal preparation costs, which 
will be considered in future GAO decision if protester wishes to pursue 


Qualifications of offerors 
In any negotiated procurement, burden is on offerors to affirmatively 
demonstrate merits of their proposals. Where RFP contemplated fixed- 
price contract for supply of calibration system, n»t developmental effort, 
and instructed offerors to make such demonstration on paragraph-by- 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Qualifications of offerors—Continued 
paragraph basis, offeror which proposed alternative approach to meeting 
requirements arguably bore even heavier burden of showing how its 
system would eatisfy Army's needs. . oo. 2. 52a i ect 
Foreign business authority 

Question of offeror’s authority to do business in foreign country 
cannot be determined conclusively by contracting agency. Contracting 
officer acted reasonably in awarding contract to offeror where informa- 
tion indicated that awardee was authorized by local authorities to do 
business. However, contracting officer should have determined whether 
in attempting to qualify itself to do business offeror has retained original 
identity so as to be eligible to receive award 

Responsiveness 
Concept not applicable to negotiated procurements 

While concept of responsiveness is not directly applicable to pro- 
posals submitted in negotiated procurement, RFP’s repeated use of this 
term indicates that provisions so referenced were material requirements, 
and that proposal failing to conform to them would be considered 
unacceptable 

Revisions 
Cost 

Authority in FPR 1-3.805-1(a)(5) to make award on “initial pro- 
posal” basis operates only to permit acceptance of proposal exactly as 
initially received. Consequently, award, incorporating revised cost pro- 
posal submitted by successful offeror in response to call for “‘best and 
final’ offers (which constituted negotiation), was not made under initial 
proposal authority 

Equal opportunity to all offerors 

Agency’s failure to give opportunity to offerors, who had been in- 
formed during discussions that cost proposals were not realistic, to revise 
proposals to respond to this criticism was improper and in violation of 
FPR 1-3.805-1(b). Under such circumstances, discussions cannot be 
regarded as meaningful under applicable regulations 

Options 

Generally. (See CONTRACTS, Options) 

Patented articles, etc. 

Agency may use data supplied with restrictive legend to evaluate 
drawings submitted by other offerors so long as such data is not released 
outside the Government. Moreover, where it appears that drawings were 
furnished to agency without restriction, General Accounting Office is 
precluded from concluding that Government does not have unrestricted 
rights in such drawings 

Prices 

Comparison 
Option prices v. offered prices under RFP 

Grant of extraordinary contractual relief under Public Law 85-804— 

which has effect of making exercise of contract option viable possibility 
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CONTRACTS—Continued 
Negotiation—Continued 
Prices—Continued 
Comparison—Continued 
Option prices v. offered prices under RFP—Continued 
and leads agency to compare contract option price with prices of pro- 
posals received under RF P—does not constitute improper use of Public 
Law 85-804 authority to negotiate contract. Proscription in act is that 
extraordinary authority cannot be used to negotiate contracts for sup- 
plies or services which are required to be procured by formal advertising, 
which is not what occurred in this case 
Cost and pricing data evaluation 
Although there were shortcomings and omissions in proposal of 
awardee under Navy negotiated fixed price “turnkey” family housing 
procurement and relatively minor inconsistencies and errors in technical 
evaluation of protester’s and awardee’s proposal, determination by 
Navy, in its broad discretion, that awardee had highest technically 
evaluated proposal had reasonable basis, and initial proposal award 
based upon lowest dollar per technical quality point ratio to awardee, 
who had higher priced, higher technically rated proposal, was reason- 
able despite protester’s over $600,000 lower offered price 
Agency’s selection of contractor on basis of lower evaluated costs 
is not improper, even though evaluation section of solicitation indicates 
cost realism as the least important evaluation factor, since solicitation, 
on Standard Form 334A, indicated that price (cost quantum) would 
also be considered and cost or price may become determinative factor 
in award selection when competing proposals are essentially equal, 
notwithstanding fact that other factors are of greater importance in 
overall evaluation scheme ? ape geese cere ; piuhtagete cae 
Increase 
Where award on basis of initial proposal substantially varying from 
RFP requirements has changed specifications and substantial uncer- 
tainties in initial proposals and improper acceptance of late price modi- 
fication required written or oral discussions with all offerors in com- 
petitive range, protest is sustained. GAO recommends competition be 
renewed through discussions with offerors based on actual minimum 
requirements, disclosing information showing relative importance of 
price as evaluation factor. Depending on competition results, existing 
contract should be terminated for convenience, or, if contractor remains 
successful, contract should be modified pursuant to final proposal. 
Modified in part by 55 Comp. Gen. 972. __-_....--------.---------- 
Life cycle cost v. purchasing price 
Where prices of proposed lease plan for automatic data processing 
equipment were effective through only 4 months of 96 months’ systems 
life, plan should have been rejected. RFP required that fixed or de- 
terminable prices throughout systems life be offered. Fact that other 
lease plans included in contract cover remainder of systems life is 
immaterial, because RFP allowed only one plan to be considered in 
evaluation, and unacceptable plan was only plan actually evaluated. 
Therefore, awards were made without reasonable assurance of lowest 
overall cost to Government 
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CONTRACTS—Continued 
Negotiation—Continued 
Prices—Continued 
Reasonableness 
Agency’s failure to audit revised proposal is not objectionable, since 
contracting officer need not request audit when sufficient information 
is available to determine price reasonableness and determination that 
such information is available is not subject to question unless clearly 
erroneous 
Since lowest-priced initial proposal is 47 percent in excess of Govern- 
ment estimate (28 percent in excess of revised upward estimate), General 
Accounting Office does not object to contracting officer’s determination 
that fair and reasonable price under Armed Services Procurement Regula- 
tion 3-805.1(a)(v) is lacking, and that award should not be made on 
basis of initial proposals, notwithstanding desirability of such action 
where proposal information has been improperly disclosed 
Technical status of low offeror 
Whether difference in point scores assigned to competing technical 
proposals is significant is for determination on basis of what difference 
might mean in performance and what it would cost Government to take 
advantage of it. Therefore, agency decision to award contract to less 
costly offeror despite competing offeror’s higher technical point rating is 
proper exercise of discretion by selection officials 
Pricing data. (See CONTRACTS, Negotiation, Cost, etc., data) 
Propriety 
Procedures deficient 
Where Agency representative brought protester’s employee into meet- 
ing with competitor without disclosing relationship and discussion may 
have given protester competitive advantage, RFP should be revised to 
eliminate advantage, if that can be done without sacrifice to Agency 
interests, since such action would enhance competition and provide 
opportunity for all interested parties to compete. However, if Agency 
interests call for continuing procurement in form that precludes elimina- 
tion of possible competitive advantage, protester may be excluded from 
portion of procurement involving possible advantage 
Protests 
Generally. (See CONTRACTS, Protests) 
Reopening 
Not in best interests of Government 
Contracting officer properly did not seek clarification of revised best 
and final offer which appeared to be inconsistent with offer previously 
submitted and with requirements of solicitation, since matter went to 
heart of promised performance and could only be resolved by reopening 
negotiations with all offerors in competitive range, and reopening of 
negotiations after submission of second best and final offers was deemed 
not to be in best interests of Govt 
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CONTRACTS—Continued 
Negotiation—Continued 
Reopening—Continued 
Not required 
Agency was not required to seek further clarification in negotiated 
procurement where protester substantially revised building design in 
best and final offer and failed to support such change with adequate 
documentation. In such circumstances contracting officer need not 
reopen negotiations but may lower his rating of final proposal submitted_ 
Propriety 
Auction bidding not indicated 
Various changes made to specification requirements and evaluation 
scheme after submission of initial best and final offers, resulting in addi- 
tional calls from new best and final offers, does not indicate presence of 
“auction bidding” since record shows changes were based on legitimate 
Govt. needs which warranted reopening negotiations. Neither is auction 
indicated by fact that reduced price offered in revised best and final 
offers was not related to change, since offerors are free to revise proposals 
in any manner they deem appropriate once negotiations are reopened ___ 
Fact that contractor’s prices under prior contract are public informa- 
tion does not establish that issuing new solicitation for similar items 
subjects contractor, as offeror under new procurement, to auction 
Submission of best and final offers 
Time limit 
Reasonable 
Where offerors within competitive range are advised in morning of 
reopening of negotiations and requested to submit best and final offers 
by that same afternoon, reasonableness of action will not be questioned 
where all offerors are in fact able to respond within time limit 
Requests for proposals 
Acceptance time limitation 
Contracting officer may allow offeror to waive expiration of proposal 
acceptance period and make valid award thereunder 
Additional 
Pending protest 
Contention that agency issued three RFP’s to circumvent effect of 
protest pending under separate RFP involves subjective motives of 
agency officials which cannot be conclusively established on written 
record. No provision of procurement law specifically prohibits con- 
current procurement of work similar to work being sought under pro- 
tested solicitation. Moreover, three additional RFP’s have not elimi- 
nated need for work involved in protested procurement, and protester 
has not been deprived of its opportunity to compete for award 
Allegations of unfairness not substantiated 
Incumbent protests against request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied 
by estimated 600 man-hours for over and above work (11 percent of 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Allegations of unfairness not substantiated—Continued 
contract) because it does not provide for recognition of incumbent’s ex- 
perience and award to any other firm will not result in lowest cost. Pro- 
test is denied because no wide discrepancies in performance are expected 
as RFP contains stringent experience responsibility requirements, Gov- 
ernment has significant control over man-hours to be expended, and 
man-hours estimate is reasonable. Moreover, recognition of experience is 
speculative and incumbent’s suggested evaluation formulas would have 
no effect on competitive standing of offerors 
Ambiguous 
Where under terms of RFP Govt. reserved right to make any number 
of awards, such reservation can only be regarded as also reserving to 
Govt. its right to make more than three awards even though it later.indi- 
cated that its contemplation was to make maximum of three awards. 
While offerors were led to believe, because of confusing and misleading 
language in RFP, that three awards would be made, harm to competi- 
tive system generated by agency’s action does not necessitate recom- 
mending that corrective action be taken 
Amendment 
Oral 
Protest against alleged action of contracting personnel in orally 
amending RFP so that only protester was required to use standard cost 
and pricing form different than all other competitors on day before 
closing date for receipt of proposals, submitted within 10 days of notifi- 
cation of reasons why agency would not consider proposal, is timely 
notwithstanding that action occurred before closing date for receipt of 
proposals since it was not impropriety apparent on face of solicitation. 
See 40 Fed. Reg. 17979, April 24, 1975 
Required for changes in RFP 
Some changes in request for proposals (RFP) can be made appropri- 
ately by amendment, but substantial changes may justify canceling 
RFP and issuing new, revised RFP. While several reasons offered by 
agency for canceling RFP are subject to question, others indicate that 
certain amendments to RFP are appropriate and necessary. Amend- 
ments may revise RFP’s terms to extent that, as agency claims, it 
would become preferable to cancel and resolicit 
What constitutes 
Protester is not justified in relying on oral statements of contracting 
personnel prior to closing date for receipt of proposals, which would 
have changed standard cost and pricing data form specified in RFP. 
Oral representation one day prior to closing date for receipt of proposals 
without confirmation in writing does not constitute amendment of 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Cancellation 
Where GAO decision after lengthy protest proceeding recommended 
continuing competition under RFP, Environmental Protection Agency’s 
(EPA) position that RFP is defective and should be canceled—formally 
documented for first time 3 months after decision and 10 months after 
protest was filed—raises serious questions concerning Agency’s under- 
standing of and adherence to fundamental procurements policies and 
procedures, since inaction by Agency in failing to ascertain and promptly 
disclose RFP deficiencies has created delay and confusion in procure- 
ment process 
After considering all circumstances of procurement, GAO cannot con- 
clude that EPA’s justifications for canceling RFP are clearly without 
reasonable basis. However, since several of alleged justifications are 
subject to question, GAO recommends that EPA Administrator review 
and reconsider proposed cancellation in light of points addressed in 
decision 
Off-the-shelf items procurement 
While public exigency justification for negotiation imbues contracting 
officer with considerable range of discretion in determining extent of 
negotiation consistent with exigency of situation, and D & F reasonably 
supported sole-source negotiation, RFP should nevertheless be canceled 
and resolicited on unrestricted basis where protests prior to award 
indicate multimeter being procured is off-the-shelf item which other man- 
ufacturers can furnish within time required________.________________ 
Construction 
Inconsistent provisions 
In interpreting seemingly inconsistent provisions of RFP it is incum- 
bent upon GAO to attempt to read provisions together 
Copy requested 
Failure to furnish 
Where sole-source RFP was listed in Commerce Business Daily and 
protester was unable to obtain copy of RFP after reasonable efforts to 
do so prior to closing date, failure by agency to comply with request was 
contraly to ABET 1-100 es osteo 8 ee es 
Expiration date 
Contracting officer may allow offeror to waive expiration of proposal 
acceptance period and make valid award thereunder 
Interpretation. (See CONTRACTS, Negotiation, Requests for pro- 
posals, Construction) 
Late receipt of proposal. (See CONTRACTS, Negotiation, Late pro- 
posals and quotations) 
Preparation costs 
Claim for proposal preparation costs is without merit since lack of 
good faith, arbitrariness or capriciousness must be established and no 
indication is apparent that proposals were not solicited and evaluated in 
good faith 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Production plan data 
Verification 
Protest based upon contention that incumbent contractor and awardee 
under subject procurement knowingly submitted production plan 
containing incorrect and misleading data, which was incorporated into 
RFP, to gain competitive advantage over other offerors is denied since 
two separate agency audits show that data used was substantially 
correct. However, agency advised that verification of such data should 


be made prior to inclusion in solicitation rather than after protest as in 
instant case 


Protests under 
Allegations of unfairness not substantiated 
Allegations of Army officials’ persistent unfairness towards protester 
from time of initial proposal submission through conduct of negotiations, 
ultimate rejection of basic and alternate proposals, and participation in 
protest proceedings before GAO cannot be substantiated, since written 
record fails to demonstrate alleged unfairness, and in fact suggests 
reasonable explanations for Army’s actions. Also, fact that agency officials 
declined for most part to join in oral discussion of issues at GAO bid 
protest conference is not objectionable, since agency responded to pro- 
tester’s allegations in several written reports, and conference is not 
intendntt 40 be Torus OWNS no cs oad ee ck ace ok Busse. 
Closing date 
Date for receipt of initial proposals 
Where solicitation clearly provided for only one award in particular 
region, while multiple awards were provided for in other regions, protest 
against provision for only one award filed after closing date for receipt 
of proposals was untimely 
Favoritism alleged 
Protest against alleged action of contracting personnel in orally 
amending RFP so that only protester was required to use standard cost 
and pricing form different than all other competitors on day before closing 
date for receipt of proposals, submitted within 10 days of notification of 
reasons why agency would not consider proposal, is timely notwith- 
standing that action occurred before closing date for receipt of proposals 
since it was not impropriety apparent on face of solicitation. See 40 Fed. 
Oe, STOP es es ti caiidiin: ines tdmadsckvcenlhiceed ak ce 
Evidence lacking 
Offeror’s claim that agency showed favoritism toward other offeror 
by waiving certain specification requirements is not supported by record, 
which shows only that one specification requirement was relaxed and 
such relaxation accommodated both offerors 
Contrary to protester’s assertions, Navy denies that contractor 
received “insider information” substantially prior to closing date for 
receipt of proposals relating to precise evaluation criteria and numerical 
breakdown. Also, GAO records do not indicate that awardee was supplied 
this information during bid protest involving prior procurement having 
identical evaluation scheme 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Protests under—Continued 
Manning requirements 
Incumbent protests against request for proposals (RFP) for aircraft 
maintenance services requiring offerors to insert hourly rate multiplied 
by estimated 600 man-hours for over and above work (11 percent of 
contract) because it does not provide for recognition of incumbent’s 
experience and award to any other firm will not result in lowest cost. 
Protest is denied because no wide discrepancies in performance are 
expected as RFP contains stringent experience responsibility require- 
ments, Government has significant control over man-hours to be ex- 
pended, and man-hours estimate is reasonable. Moreover, recognition 
of experience is speculative and incumbent’s suggested evaluation 
formulas would have no effect on competitive standing of offerors 
Merits 
Merit of untimely protest concerning sufficiency of solicitation’s 
evaluation factors is considered since arguments are intertwined with 
other timely and related issues concerning evaluation of protester’s 
proposal 
Although protest against validity of scrap and waste factors con- 
tained in RFP filed after closing date for receipt of best and final offers 
is untimely under our bid protest procedures then in effect, protest will 
be considered on merits since it raises issue significant to procurement 
practices or procedures in that allegation relates to basic principle of 
competitive system 
Off-the-shelf items 
While public exigency justification for negotiation imbues contracting 
officer with considerable range of discretion in determining extent of 
negotiation consistent with exigency of situation, and D & F reasonably 
supported sole-source negotiation, RFP should nevertheless be canceled 
and resolicited on unrestricted basis where protests prior to award 
indicate multimeter being procured is off-the-shelf item which other 
manufacturers can furnish within time required 
Timeliness 
Where solicitation clearly provided for only one award in particular 
region, while multiple awards were provided for in other regions, protest 
against provision for only one award filed after closing date for receipt 
of proposals was untimely 
Since question of whether negotiated award method is proper for 
GSA’s awards of janitorial services is of widespread interest, given num- 
ber of janitorial services’ awards made by GSA and number of protests 
pending involving negotiated janitorial services’ awards, protest will be 
considered even though untimely raised under Bid Protest Procedures _- 
General Accounting Office Bid Protest Procedures provide that 
requests for reconsideration must be filed within 10 working days by 
appropriate interested party or agency. However, considering agency’s 
request that modification of recommendation in GAO decision be 
allowed—due to changing circumstances in procurement—has also been 
recognized as appropriate and is not inconsistent with Bid Protest Pro- 
cedures. To decline to consider such information could jeopardize best 
interests of Government 





1660 INDEX DIGEST 


CONTRACTS—Continued 

Negotiation—Continued 

Requests for proposals—Continued 

Protests under—Continued 
Timeliness—Continued 
Solicitation improprieties 

Protester’s claim that agency unduly restricted competition by seeking 
production proposals only from development contractors instead of 
conducting new competition is untimely, since under 4 C.F.R. 20.2(a) 
issue should have been raised prior to date set for receipt of proposals -___ 

Allegations were filed after receipt of best and final offers that RFP 
was deficient for failure to disclose (1) numerical values assigned to 
mission suitability factors, and (2) relative importance of cost or ‘‘other 
factors” to mission suitability; and failure to include incumbent con- 
tractor closeout costs are untimely since they relate to deficiencies 
apparent before date set for receipt of initial proposals. Argument that 
protester did not read RFP as making cost independent evaluation factor 
is rejected since evaluation section clearly indicates three distinct major 
areas of evaluation—mission suitability, cost, and other factors 

Protest against alleged action of contracting personnel in orally 
amending RFP so that only protester was required to use standard cost 
and pricing form different than all other competitors on day before 
closing date for receipt of proposals, submitted within 10 days of noti- 
fication of reasons why agency would not consider proposal, is timely 
notwithstanding that action occurred before closing date for receipt 
of proposals since it was not impropriety apparent on face of solicita- 
tion. See 40 Fed. Reg. 17979, April 24, 1975 

Although protest issues going to solicitation defects were filed after 
closing date for receipt of proposals and are therefore untimely raised, 
General Accounting Office will consider them because of interest of U.S. 
District Court in GAO decision 

Restrictive of competition 

Where under terms of RFP Govt. reserved right to make any number 
of awards, such reservation can only be regarded as also reserving to 
Govt. its right to make more than three awards even though it later 
indicated that its contemplation was to make maximum of three awards. 
While offerors were led to believe, because of confusing and misleading 
language in RFP, that three awards would be made, harm to competi- 
tive system generated by agency’s action does not necessitate recom- 
mending that corrective action be taken 

Protest based upon contention that incumbent contractor and awardee 
under subject procurement knowingly submitted production plan con- 
taining incorrect and misleading data, which was incorporated into RFP, 
to gain competitive advantage over other offerors is denied since two 
separate agency audits show that data used was substantially correct. 
However, agency advised that verification of such data should be made 
prior to inclusion in solicitation rather than after protest as in instant 
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CONTRACTS—Continued 
Negotiation— Continued 
Requests for proposals—Continued 
Scrap and waste factors 
Validity 
Although protest against validity of scrap and waste factors con- 
tained in RFP filed after closing date for receipt of best and final offers is 
untimely under our bid protest procedures then in effect, protest will be 
considered on merits since it raises issue significant to procurement 
practices or procedures in that allegation relates to basic principle of 
competitive system 
Variation from requirements 
Contentions made by contracting agency—to effect that turnkey 
housing RFP did not require specific responses in proposals, that devia- 
tions from requirements in successful proposal were minor, that blanket 
offer covered all requirements, that price of successful proposal was 
“reasonable” within provisions of ASPR 3-805, and generally, that all 
offerors were fairly treated—do not convincingly demonstrate errors of 
fact or law in prior GAO decision. Decision is affirmed that award to 
proposal which substantially varied from RFP requirements was im- 
proper in light of provisions of 10 U.S.C. 2304(g) and ASPR 3-805___-_ 
Requests for quotations 
Award basis 
Assertion that engine selected by Navy was not authorized for use 
with lightweight fighter is without merit, since record indicates selected 
engine is modified version of baseline engine listed in solicitation. Also, 
record indicates Navy did not improperly estimate offerors’ engine modi- 
fication costs 
Testing, inspection, etc., requirements 
Dual standards 
Where request for quotations provided only for testing and inspection 
of product delivered under contract, failure to require preaward sample 
from manufacturer where such sample was required from surplus dealer 
creates dual standard which casts doubt on reasonableness of require- 
ment, contrary to principles of free and open competition. However, 
since contract performance is completed no corrective action is avail- 


Samples 
Rejection 
Reasonable basis 
Although offeror-protester supplied surplus items from same lot to 
another agency, rejection of sample submitted in connection with current 
procurement was not without reasonable basis where, contrary to cur- 
rent procurement, protester was not required to refurbish deteriorative 
components under prior contract_______.-_-_---- ee fete en rare 
Time for submission 
Although grounds of protest regarding procuring agencey’s request 
that protester submit preaward samples are untimely under Interim 
Bid Protest Procedures and Standards [4 CFR 20 (1974)], in effect when 
protest was filed, since samples were submitted without objection and 
protest was not filed until approximately 5 months later, issues are 
considered since they are significant to procurement procedures 
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CONTRACTS—Continued 
Negotiation—Continued 
Selection process v. procurement 
Determination of minimum needs 
After side-by-side testing, technical and cost evaluation, and discus- 
sions with two sources in preprocurement context, Army selected 
foreign MAG58 machine gun instead of American-made M60E2. Al- 
though protester now complains that selection process was procurement 
and Army did not comply with applicable laws and regulations, protester 
entered into process with “eyes wide open” and was not prejudiced. 
Army’s selection process was necessary to determine minimum machine 
gun needs, since there was insufficient data for Army to make such 
determination prior to completion of process 
Sole source basis 
Broadening competition 
Although procurement assigned priority designation 02 is sufficient 
authority for contracting officer to negotiate under public exigency 
exception rather than formally advertise, such authority does not give 
contracting officer authority to negotiate with only one source where 
other sources can meet agency’s needs as applicable statute and regu- 
lations require solicitation of proposals, including price, from maximum 
number of qualified sources consistent with nature and requirements of 
supplies to be procured and time limitations involved 
Determination and findings 
Failure to prepare 
Since Army machine gun selection program was not procurement but 
rather process to determine minimum needs, no written Determinations 
and Findings (D&F) had to be prepared prior to selection of foreign 
machine gun as minimum need. In any case, agency’s failure to prepare 
D&F prior to conducting negotiations preparatory to executing sole- 
source contract is deviation of form rather than substance 
Studies and surveys 
Conduct of negotiations with only firm considered to be in competitive 
range does not require additional D&F to support sole source award 
where procurement was negotiated pursuant to D&F justifying use of 
negotiation authority under FPR 1-3.210(a) (8) relating to procurement 
of studies and surveys 
Justification 
Agency’s decision to procure design and development of improved 
system from sole-source supplier without breaking out one component 
of system for competitive procurement is not subject to objection where 
record shows agency had reasonable basis for decision 
Buy American Act, 41 U.S.C. 10a-d, is not applicable to proposed 
MAG58 machine gun purchase from foreign firm because Army has 
sufficient sole-source award justification and can therefore validly de- 
termine that MAG58’s are not manufactured in United States “in suffi- 
cient and reasonably available commercial quantities and of a satis- 
factory quality.’’ Also, Army discretionary determination that Act’s 
application would not be in public interest cannot be questioned. In 
addition, Act does not apply to initial quantity of weapons to be pur- 
chased for foreign deployment and domestic training for foreign de- 
ployment 
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CONTRACTS—Continued 
Negotiation—Continued 
Sole source basis—Continued 
Key component breakout 
Agency’s refusal to break out key component of improved sonar sys- 
tem for separate procurement is justified in view of agency’s judgment 
that such breakout would involve unacceptable technical (due in part 
to increased concurrency of development and production efforts) and 
delivery risks as well as increased costs 
Propriety 
Low bidder offering surplus parts under IFB for supply of QPL 
aircraft parts appears to be responsive bidder, inasmuch as surplus bids 
were not precluded in QPL procurements and bid offering new, unused, 
unreconditioned, nondeteriorative surplus parts was not in violation of 
‘“‘New Material” clause. Decision to cancel and negotiate sole-source 
award on virtually same basis to surplus bidder was proper 
Agency’s decision to procure design and development of improved 
system from sole-source supplier without breaking out one component 
of system for competitive procurement is not subject to objection where 
record shows agency had reasonable basis for decision 
Qualified products listing. (See CONTRACTS, Specifications, 
Qualified products, Sole source negotiation) 
Specifications. (See CONTRACTS, Specifications) 
Specifications conformability. (See CONTRACTS, Specifications, 
Conformability of equipment, etc., offered) 
Specifications unavailable 
Basis for exception to formal advertising 
Impossibility of drafting adequate specifications is criterion for 
authorizing negotiation under 10 U.S.C. 2304(a)(10); Armed Services 
Procurement Regulation 3-210.2(xiii). Where record does not show 
reasonable grounds to support conclusion of “impossibility,”’ neither 
difficulty of drafting adequate specification for radio sets nor desire for 
negotiations in order to enhance or assure offerors’ understanding of 
requirements justifies negotiation in lieu of advertised procurement. 
General Accounting Office (GAO) recommends that if Army cannot find 
other basis to authorize current ongoing negotiated procurement, RFP 
Ger Wr Ge. | 3 nb nn pe cece ne cee ee ne eee 
Subcontracts 
Invoices of subcontractors 
Determination of fees of prime contractors 
Alternate contract payment procedure, whereby prime contractor’s 
fee is percentage of subcontractor’s invoice, and there is no requirement 
that subcontractor submit fixed-price proposal, violates prohibition of 
10 U.S.C. 2306(a) against cost-plus-a-percentage-of-cost since (1) pay- 
ment is based on predetermined percentage rate; (2) percentage rate is 
applied to actual performance costs; (3) contractor entitlement is un- 
certain at time of contracting; and (4) contractor entitlement increases 
commensurately with increased performance costs __-_____------------ 
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CONTRACTS—Continued 
Negotiation—Continued 
Subcontracts—Continued 
Proposals of subcontractors 
Fact that prime contractor of computer time/timesharing contract 
may have developed commercial clientele whose abilities it knows does 
not unduly restrict competition since no potential subcontractor is 
prohibited from submitting proposal which prime contractor must 
consider ; 
Technical acceptability of equipment, etc., offered. (See CON- 
TRACTS, Specifications, Conformability of equipment, etc., offered, 
Technical deficiencies, Negotiated procurement) 
Termination. (See CONTRACTS, Termination) 
Negotiation v. advertising. (See ADVERTISING, Advertising v. negoti- 
ation) 
Offer and acceptance 
Oral 
Written confirmation 
Parties intended to be bound by agency’s oral acceptance of offer to 
purchase rubber where past course of dealing and language of solicita- 
tion indicated that execution of written contracts was for purpose of con- 
firming pre-existing agreement 
Telephone 
Enforceable contract 
In absence of statute or regulation requiring that Govt. sales con- 
tracts be in writing, telephonic offer to purchase stockpile rubber fol- 
lowed by timely telephonic acceptance creates valid and enforceable 
contract 
Options 
Not to be exercised 
Janitorial services 
Recommendation is made that options in questioned negotiated jani- 
torial services contract, and similar outstanding janitorial services con- 
tracts, not be exercised and that GSA immediately commence study 
of appropriate methods and clauses for improving formal advertising 
procurement method for future needs of janitorial services 
Since negotiating rationale employed by GSA is same as was cited in 
Nationwide Building Maintenance, Inc., 55 Comp. Gen. 693, where it was 
found that GSA had no legal basis to negotiate janitorial services pro- 
curements, and since award has been made, option should not be exer- 
cised and any future requirement for services should be formally adver- 


Requirements to be resolicited 

Where agency did not discuss certain areas in proposals simply be- 
cause they were considered ‘‘weaknesses,” in that they received less than 
maximum number of evaluation points, as opposed to “deficiencies,”’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited 
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CONTRACTS—Continued 

Options—Continued 

Not to be exercised—Continued 

Requirements to be resolicited—Continued 

Since agency’s determination as to small business firm’s responsi- 
bility was not reasonable, options should not be exercised and future 
needs resolicited based upon proper statement of actual needs in clear 
and precise terms 

Price comparison prior to exercising option 

Contention that Army is required to fund third program year of 
multi-year contract before procuring similar supplies under request for 
proposals (RFP) is without merit, because there is no showing that 
award under RFP would eliminate any requirements covered by third 
program year 

No basis is seen to object to contracting officer’s finding that radio 
sets available under existing contract option will fulfill existing need of 
Government. While comparison of option prices (including effect of 
possible price escalation) and prices of proposals submitted under RFP 
may be difficult, this does not establish that consideration of option as 
means of satisfying Government’s requirements is precluded_-_-______-_ 

Requirements v. contract clause 

Appropriation obligation 

Where exercise of contract option required Navy to furnish various 
items of Govt. furnished property (GFP), but contract clause authorized 
Navy to unilaterally delete items of GFP and make necessary equitable 
adjustment, full value of unobligated and undelivered GFP should not 
be considered “obligation’’ as of time of option exercise for purposes of 


assessing violation of 31 U.S.C. 665 or 41 U.S.C. 11. Exercise of DLGN 
41 contract option did not violate these statutes since recorded obliga- 
tions and other binding commitment did not exceed available appropria- 


812 
Payments 
Absence or unenforceability of contracts. (See PAYMENTS, Absence 
or unenforceability of contracts) 
Conflicting contract terms 
Conflict between two contract provisions concerning who pays prime 
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt. 
payment since that interpretation upholds validity of contract in accord 
with presumption of legality. Contrary interpretation might lead to 
conclusion contract violated Anti-Kickback Act 
Contractor’s fees 
Percentage of fixed-price subcontractor proposal 
Cost-plus-a-percentage-of-cost contracting prohibition 
Contract payment procedure whereby prime contractor’s fee is deter- 
mined as percentage of fixed-price subcontractor proposal does not 
violate prohibition of 10 U.S.C. 2306(a) against cost-plus-a-percentage- 
of-cost contracting 


227-170 O- 77 - 18 
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CONTRACTS—Continued 
Payments—Continued 
Past due accounts 
Interest 
Army proposal to pay interest on amounts already due or subsequently 
to become due and payable under contracts executed in violation of Anti- 
deficiency Act, and for which payment has been delayed due to unavail- 
ability of funds, is improper since this would increase amount of over- 
obligation, constituting new and additional violation of Antideficiency 
BObss ocak 
Performance 
Ability to perform 
Administrative responsibility to determine 
GAO will not consider protester’s request that termination for default 
of turnkey housing contract be recommended as appropriate remedy in 
connection with prior decision upholding protest. Questions involved 
in protest as to adequacy of contract performance are matters of con- 
tract administration—which is function of contracting agency, not GAO. 
Also, performance defects alleged by protester do not necessarily establish 
grounds for termination for default, and contracting agency states it has 
no pause to take such ao0tion............. 222s See c eee ee eee 
Prices 
Taxes 
Inclusion or exclusion 
Protest that low bidder did not include Federal Excise Tax (F.E.T.) 
in its bid price under invitation which provided that all Federal, State 
and local taxes (including F.E.T.) were included in bid price and result- 
ing contract price is denied as bidder took no exception to requirement 
and unless bid affirmatively shows that taxes are excluded, it is presumed 
that taxes are included in bid price 
Proprietary, etc., items. (See CONTRACTS, Data, rights, etc.) 
Protests 
Abeyance pending court action 
Consideration nonetheless by GAO 
Where small business size protest is received 1% hours after award 
made on bid opening date, last day of fiscal year, termination of contract 
is recommended, since SBA subsequently sustained protest; contracting 
officer has indicated that procurement would have been referred to SBA 
under standard operating procedure if received before award; and con- 
tracting officer exceeded authority in that ASPR 1-703(b) (5) precludes 
small business set-aside award prior to expiration of 5 working days after 
bid opening in absence of urgency determination 
Where circuit court grants motion to vacate district court’s judgment 
on issues contained in protest and remands cause to district court with 
direction to dismiss action as moot, district court’s opinion is eliminated, 
is not res judicata, and is not bar to consideration of protests, since it 
cannot be considered to have been decided by district court 
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CONTRACTS—Continued 
Protests—Continued 
Abeyance pending result of recommendation to ASPR Committee 
A 1975 GAO audit report expressed reservations whether contractor’s 
85 to 90 percent manufacturing of radio sets in Mexico satisfies Buy 
American Act requirement that materials must be “manufactured in 
the United States” in order to qualify as domestic end product, and 
recommended ASPR Committee consideration of issue. Recent protest 
decision in different factual context repeated recommendation. Con- 
sidering Mexican manufacturing issue in present protest is therefore 
viewed as inappropriate 
Authority to consider 
Grant procurements 
GAO will consider protest against contract awarded by grantee in 
order to advise grantor agency whether Federal competitive bidding 
requirements have been met and since courts before which present 
matter is being litigated have expressed interest in GAO views 
Bidder who fails to submit, prior to bid opening, affirmative action plan 
under Part II of Bid Conditions, but who has properly executed and 
submitted Part I certification wherein bidder ‘‘will be bound by the 
provisions of Part II’’ for listed appropriate trades to be used in the work, 
has submitted responsive bid; that pages of Part II were not submitted 
with bid is of no consequence. Bids containing no Part I or Part II docu- 
mentation were nonresponsive. Recommendation is made that grantor 
agency, which concluded that all bids were nonresponsive, advise grantee 
to award contract to bidder who submitted Part I certification 
GAO will undertake reviews concerning propriety of contract awards 
under Federal grants made by grantees in furtherance of grant purposes 
upon request of prospective contractors where Federal funds in a project 
are significant 
Reprocurement due to nonresponsive bid 
Receipt of no responsive bids to IFB requires resolicitation and, 
although protest that specifications were restrictive would ordinarily 
not be decided in that event, since it seems apparent that resolic_tation 
will be essentially on same specifications and protester has indicated it 
will therefore protest and record has been completely developed, protest 
will be considered now 
Award approved 
Approval sustained by GAO 
Protest not for consideration 
Protester’s allegation that agency had no need to award contract 
prior to GAO decision on protest need not be considered since award 
has been sustained 
Burden of proof 
Protester 
Although protester disagrees with contracting agency on evaluation 
of bid samples, it is concluded agency’s judgment was not without 
reasonable basis in fact, since protester has not shown that bid samples 
were not fairly and conscientiously evaluated by agency 
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CONTRACTS—Continued 
Protests—Continued 
Consideration 
Principles of widespread interest requirement 
Protest raising issues concerning interpretation of appropriation act 
and “congressional intent” as public policy will be considered in this 
case involving selection of a Navy Air Combat Fighter (NACF), whether 
or not timely filed, since protest raises significant issues concerning 
relationship of Congress and Executive on procurement matters. Issues 
regarding evaluation and competition will also be considered since they 
are substantially intertwined with first issue and since GAO has con- 
tinuing audit interest in NACF program 
Contract reformation 
Not subject to protest procedures 
Contractor’s request for equitable relief by way of contract reformation 
is not subject to bid protest procedures 
Contracting officer’s affirmative determination accepted 
Exceptions 
Reasonableness 
Since agency’s determination as to small business firm’s responsibility 
was not reasonable, options should not be exercised and future needs 
resolicited based upon proper statement of actual needs in clear and 
CR hoes whet ence oben eke oesur nse aubitecdwen cna saree 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 
Fraud 
Since question whether protester’s data is proprietary will not be 
considered, capability of prime contractor to successfully complete 
contract without data will not be questioned 
General Accounting Office does not review bid protests involving 
affirmative responsibility determinations except for actions by procuring 
officials which are tantamount to fraud or where definitive responsibility 
criteria set forth in a solicitation allegedly are violated 
Not supported by record 
Record does not support affirmative responsibility determination 
where agency made sub silentio finding that bidder had demonstrated 
level of achievement equivalent to or in excess of minimum level of 
experience set forth in IFB, i.e., that it had worked on more complex 
equipment for requisite length of time (approximately 5 years) wherein 
same sort of expertise needed in instant contract was brought to bear, 
since record indicates only that bidder (1) had some experience with 
equipment; (2) had some experience with highly sophisticated equip- 
ment; and (3) had 5 years’ general experience, and does not indicate 
extent of experience with either specific or more complex equipment_- - -- 
Security clearance requirement waived 
Where it is alleged that definitive responsibility criterion—IFB 
security clearance requirement—was waived, contracting officer’s 
affirmative determination of responsibility is for review on merits. 
Determination was supported by objective evidence before contracting 
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CONTRACTS—Continued 
Protests—Continued 
Contracting officer’s affirmative responsibility determination— 
Continued 
General Accounting Office review discontinued—Continued 
Exceptions—Continued 
Security clearance requirement waived—Continued 
officer, who had received information from bidder that adequate per- 
sonnel working at nearby facilities could be used to perform contract, 
and that predecessor contractor’s qualified personnel might also be 
hired. GAO has no objection to determination in view of facts of record 
and absence of evidence from protester demonstrating that determina- 
ton: ieee wnenemeise, WR ooo wae ted enn tbe orb ema megt 
Court action 
Dismissal of action without prejudice 
Where U.S. District Court denied complainant’s motion for temporary 
restraining order to enjoin award by grantee, and complainant then had 
case dismissed without prejudice, court’s consideration of matter did 
not act as adjudication on merits so as to bar GAO’s assuming jurisdic- 
tion over complaint 
Court solicited aid 
GAO will consider protest against contract awarded by grantee in 
order to advise grantor agency whether Federal competitive bidding 
requirements have been met and since courts before which present 
matter is being litigated have expressed interest in GAO views 
Where small business size protest is received 1% hours after award 
made on bid opening date, last day of fiscal year, termination of con- 
tract is recommended, since SBA subsequently sustained protest; 
contracting officer has indicated that procurement would have been 
referred to SBA under standard operating procedure if received before 
award; and contracting officer exceeded authority in that ASPR 
1-—703(b) (5) precludes small business set-aside award prior to expiration 
of 5 working days after bid opening in absence of urgency determination_ 
When court expresses interest in GAO decision, merits of protest 
will be considered even though protest might have been untimely filed_ 
Data, rights, etc., disclosure 
GAO has provided some protection against unauthorized disclosure 
of proprietary data in solicitation which includes data without owner’s 
consent. If protest against solicitation disclosing data is lodged after 
award, policy has been not to hear protest 
Because of policy not to hear post-award proprietary data protests 
and since relief being sought by postaward protester is injunctive in 
nature—relief not available through GAO—aspect of protest will not be 
considered 
Delays 
Protester v. agency 
Though it is contended that contracting agency’s procrastination in 
responding to protest has prevented protester from obtaining equitable 
and just result, record does not support allegation that all delays were 
caused by agency, but rather shows that substantial delays in protest 
proceedings are directly attributable to protester’s actions 
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CONTRACTS—Continued 
Protests—Continued 

Disclosures of information, prices, etc. 

In regard to contention that bidder had no opportunity to comment 
on agency’s termination for convenience estimate furnished to GAO, 
Bid Protest Procedures recognize appropriateness of withholding infor- 
mation which, as here, agency believes is not subject to disclosure. Modi- 
fied by 56 Comp. Gen. —— (B—185302, Jan. 27, 1977) 

Favoritism alleged 

Evidence lacking 

Offeror’s claim that agency showed favoritism toward other offeror by 
waiving certain specification requirements is not supported by record, 
which shows only that one specification requirement was relaxed and such 
relaxation accommodated both offerors_--_-.-.--.------------------- 

Allegations of Army officials’ persistent unfairness towards protester 
from time of initial proposal submission through conduct of negotiations, 
ultimate rejection of basic and alternate proposals, and participation in 
protest proceedings before GAO cannot be substantiated, since written 
record fails to demonstrate alleged unfairness, and in fact suggests rea- 
sonable explanations for Army’s actions. Also, fact that agency officials 
declined for most part to join in oral discussion of issues at GAO bid 
protest conference is not objectionable, since agency responded to pro- 
tester’s allegations in several written reports, and conference is not 
intended to be formal hearing 

Interested party requirement 

Generally, in determining whether protester satisfies ‘interested 
party’”’ requirement, consideration should be given to nature of issues 


raised by protest and direct or indirect benefit or relief sought by 


Non-8(a), non-small business concern is considered interested party 
so long as it contends that concern proposed for 8(a) award does not 
belong in 8(a) category whose application prevents protester from com- 
peting; test of interested party for 8(a) protests clarifies prior discussion 
in Kleen-Rite Janitorial Services, Inc., B-178752, March 21, 1974, 74-1 
CPD 139; City Mcving and Stcrage Company, Inc., B-181167, August 16, 
1974, 74-2 CPD 104; and Kings Point Manufacturing Company, Inc., 
54 Comp. Gen. 913, 75-1 CPD 264 

Protester should be considered as interested party absent objective 
evidence to contrary. Mere allegation by awardee based upon its ex- 
perience that protester was not eligible small business under SBA 
“Grandfather” clause is insufficient, considering significance of issues 
involved, to show protester as uninterested in protest dealing with 
sufficiency of notice of applicable size standard 

In determining whether protester satisfies ‘interested party’’ require- 
ment of GAO Bid Protest Procedures, consideration is given to nature 
of issues raised by protest and direct or indirect benefit or relief sought 
by protester. Accordingly, division of low bidder company whose bid 
was rejected, which would have corporate responsibility to perform if 
awarded contract, is “interested party’’ and may pursue formal protest _- 

Contentions raised by prior contractor for radio sets—which did not 
submit proposal under RF P—will be considered despite allegations that 
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CONTRACTS—Continued 
Protests—Continued 
Interested party requirement—Continued 
contractor is not sufficiently interested to protest, because they are 
interrelated with Buy American Act issues raised in separate protest. 
Prior contractor’s protest was premature at time of filing (issuance of 
RFP) but contentions are appropriately for consideration at present 


Protest raising issues concerning interpretation of appropriation act 
and “congressional intent’’ as public policy will be considered in this case 
involving selection of a Navy Air Combat Fighter (NACF), whether or 
not timely filed, since protest raises significant issues concerning relation- 
ship of Congress and Executive on procurement matters. Issues regard- 
ing evaluation and competition will also be considered since they are 
substantially intertwined with first issue and since GAO has continuing 
audit interest in NACF program 

Untimely protest is considered on merits because it reflects serious 
misunderstanding by agency of concepts of responsibility and re- 
sponsiveness as applied in prior GAO decisions 

Issue first raised by protester at conference before General Accounting 
Office will not be considered on its merits, since it was entirely inde- 
pendent of those raised and addressed prior to that time, and its basis 
was known by protester more than 10 working days before conference__ 

Court interest 

When court expresses interest in GAO decision, merits of protest will 
be considered even though protest might have been untimely filed___ 

Protest filed with General Accounting Office also filed before court 
will be considered on merits despite presence of several untimely issues, 
since court has expressed interest in GAO decision 

Subcontract awards 

Where Government was integrally involved in approving ‘equal’ 
equipment of prospective subcontractor, jurisdiction will be exercised 
to consider merits of protest against award of subcontract_____-__--~- 

Nonappropriated fund activities 

Since protested award of procurement pursuant to section 22(a) of 
Foreign Military Sales Act will not involve use of appropriated funds, 
matter is not subject to settlement by GAO and is dismissed 

Patent infringement 

Contention that manufacture of system being procured by Govern- 
ment will violate patents of protester will not be considered, since 
exclusive remedy of aggrieved party is action in Court of Claims against 
Government for damages 

Allegation that private parties may have violated protester’s patents 
or proprietary information raises questions dealing with dispute solely 
between private parties and is not for General Accounting Office con- 
sideration 

Performance under contract continued 

GAO does not recommend that contract awarded to nonresponsive 
bidder be terminated for convenience of Govt., after considering urgency 
of procurement, good faith (albeit erroneous) reliance by agency on 
prior GAO decisions and untimeliness of protest_._.....-------------- 999 
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CONTRACTS—Continued 
Protests—Continued 
Persons, etc., qualified to protest 
Grantees under Federal grants-in-aid 
GAO will undertake reviews concerning propriety of contract awards 
under Federal grants made by grantees in furtherance of grant purposes 
upon request of prospective contractors where Federal funds in a project 
are significant 
Prior reviews of contracts awarded under Federal grants are consid- 
ered consistent, in the main, with principles enunciated here. However, to 
extent any prior precedent may be inconsistent it should not be followed. 
B-178960, September 14, 1973, overruled_-._.......-.------.. __-. 
Interested parties 
Requirement that party be “‘interested’’ in order to lodge formal pro- 
test serves to ensure party’s diligent participation in protest process so 
as to sharpen issues and provide complete record on which correctness of 
challenged procurement may be decided 
Because other issues raised by non-small business, non-8(a) concern 
in protest agairst (8a) award are indirectly related to basic eligibility 
determination of firm proposed for 8(a) award, it is considered that con- 
cern is interested party as to other issues___...._....----.-.-- -__- 
Protester should be considered as interested party absent objective 
evidence to contrary. Mere allegation by awardee based upon its ex- 
perience that protester was not eligible small business under SBA 
“Grandfather” clause is insufficient, considering significance of issues 
involved, to show protester as uninterested in protest dealing with 
sufficiency of notice of applicable size standard 
In determining whether protester satisfies “interested party’’ re- 
quirement of GAO Bid Protest Procedures, consideration is given to na- 
ture of issues raised by protest and direct or indirect benefit or relief 
sought by protester. Accordingly, division of low bidder company whose 
bid was rejected, which would have corporate responsibility to per- 
form if awarded contract, is “interested party”? and may pursue formal 
protest 
Unions 
Even if labor union is assumed to be an “interested party,’’ there is no 
indication that it submitted written comments during the course of 
protest proceedings. Therefore, its letter submitted after decision was 
rendered is not for consideration in connection with pending request for 
reconsideration of protest decision. Modified by 56 Comp. Gen. — 
(B—185302, Jan. 26, 1977) 
Small business subcontracting 
Non-8(a), non-small business concern is considered interested party so 
long as it contends that concern proposed for 8(a) award does not belong 
in 8(a) category whose application prevents protester from competing; 
test of interested party for 8(a) protests clarifies prior discussion in Kleen- 
Rite Janitorial Services, Inc., B-178752, March 21, 1974, 74-1 CPD 139; 
City Moving and Storage Company, Inc., B-181167, August 16, 1974, 
74-2 CPD 104; and Kings Point Manufacturing Company, Inc., 54 Comp. 
Gen. 913, 75-1 CPD 264 
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CONTRACTS—Continued 
Protests—Continued 

Preaward Page 

Mailgram to procuring activity prior to award advising that ‘‘* * * 
should the low bid be withdrawn the specifications are quite clear as to 
the procedure for this basis of award for which we would be in line” 
should have been construed as a preaward protest, but does not affect 
validity of award which is not subject to question 

Procedures 

Bid Protest Procedures 

Allegation that protest was untimely filed is unfounded since pro- 
tester received formal notification as to reasons telegraphic modification 
was submitted late and not for award consideration on June 16 and 
telegram protesting award was received at GAO within 10 working days 
on June 20. See sec. 20.2(a) of Bid Protest Procedures, 40 Fed. Reg. 
17979 (1975) 

General Accounting Office Bid Protest Procedures provide that re- 
quests for reconsideration must be filed within 10 working days by 
appropriate interested party or agency. However, considering agency’s 
request that modification of recommendation in GAO decision be 
allowed—due to changing circumstances in procurement—has also been 
recognized as appropriate and is not inconsistent with Bid Protest 
Procedures. To decline to consider such information could jeopardize 
best interests of Government 

Applicability 

Contractor’s request for equitable relief by way of contract reforma- 

tion is not subject to bid protest procedures 
Constructive notice 

Protester’s post-award assertion that solicitation was defective for 
failing to include as evaluation factor cost of possible damages arising 
from release of alleged proprietary data is untimely filed under Bid 
Protest Procedures 

Furnishing of information on protests 

In regard to contention that bidder has no opportunity to comment 
on agency’s termination for convenience estimate furnished to GAO, 
Bid Protest Procedures recognize appropriateness of withholding in- 
formation which, as here, agency believes is not subject to disclosure. 
Modified by 56 Comp. Gen. (B—185302, Jan. 26, 1977) 

Improprieties and timeliness 

Protest alleging arbitrary and capricious action on part of contracting 
officer in restricting procurement wholly to small business without 
making independent examination of competitive market conditions, 
filed after bid opening, is untimely under 20.2(b) (1) of Bid Protest Pro- 
cedures which requires that protests based upon alleged improprieties 
in any type of solicitation which are apparent prior to bid opening be 
filed prior to bid opening. Sec. 20.2(b)(3) exception to 20.2(b)(1), con- 
cerning protest by mailgram, is inapplicable, as mailgram was not sent 
by third day prior to final date for filing protest 

Allegation that contracting officer’s original determination to ad- 
vertise solicitation on unrestricted basis should not have been reversed 





1674 INDEX DIGEST 


CONTRACTS—Continued 

Protests—Continued 

Procedures—Continued 

Bid Protest Procedures—Continued 
Improprieties and timeliness—Continued 

by DSA, first raised almost 10 weeks after issuance of amendment 
which reversed contracting officer’s determination, is untimely and not 
for consideration under 4 CFR 20.2(a) of then applicable Interim Bid 
Protest Procedures and Standards, which requires that such protests be 
filed prior to bid opening 

Question regarding propriety of IFB’s failure to reference applicable 
SBA “Grandfather’’ clause (used in determining small business size 
status) effective 7 days prior to bid opening, where IFB indicated dif- 
ferent dollar threshold for small business standard, is significant issue 
under Bid Protest Procedures 

Court action pending 

Fact that issues contained in protest are also contained in protester’s 
suit in district court would ordinarily be bar to consideration of protest 
absent request or expression of interest by court in GAO decision. How- 
ever, protest will be considered, since Govt. has not filed answer, suit 
is not active and protester has indicated that, if suit will bar consideration 
of protest, it will have court action dismissed without prejudice under 
rule 41(a)(1) of Federal Rules of Civil Procedure 

Significant issues requirement 

Since on many occasions questions raised by protester regarding 
deficiencies in negotiated solicitation have been discussed, there is no 
basis to conclude that issues untimely raised are of required level for 
consideration as significant issues 

Although protest against validity of scrap and waste factors contained 
in RFP filed after closing date for receipt of best and final offers is un- 
timely under our bid protest procedures then in effect, protest will be 
considered on merits since it raises issue significant to procurement 
practices or procedures in that allegation relates to basic principle of 
competitive system 

Public policy, etc. 

Protest raising issues concerning interpretation of appropriation act 
and “congressional intent’’ as public policy will be considered in this 
case involving selection of a Navy Air Combat Fighter (NACF), whether 
or not timely filed, since protest raises significant issues concerning rela- 
tionship of Congress and Executive on procurement matters. Issues 
regarding evaluation and competition will also be considered since they 
are substantially intertwined with first issue and since GAO has con- 
tinuing audit interest in NACF program 

Subcontract awards 

Merits 

Where Government was integrally involved in approving “equal” 
equipment of prospective subcontractor, jurisdiction will be exercised 
to consider merits of protest against award of subcontract 

Subcontractor protests 

Contention that in view of audit and settlement responsibilities (31 
U.S.C. 41, 53, and 71) General Accounting Office lacks authority to 
divest itself of subcontract reviews as matter of policy is rejected 
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CONTRACTS—Continued 
Protests—Continued 

Timeliness 

Allegation that protest was untimely filed is unfounded since protester 
received formal notification as to reasons telegraphic modification was 
submitted late and not for award consideration on June 16 and telegram 
protesting award was received at GAO within 10 working days on 
June 20. See sec. 20.2(a) of Bid Protest Procedures, 40 Fed. Reg. 17979 
(1975) 

Although protest, insofar as it concerns IF B discrepancy in designating 
correct bid opening time, is untimely under Bid Protest Procedures, 
since it was- not filed prior to bid opening, balance of protest, i.e., con- 
tention that protester’s bid should not have been rejected as late, is 
timely because protester filed within 10 working days after it became 
awete. of hesis Ton photetbeiss ovis. wadtdidawse .catinesc~cadusus 2% 

Agency reports 

Though it is contended that contracting agency’s procrastination in 
responding to protest has prevented protester from obtaining equitable 
and just result, record does not support allegation that all delays were 
caused by agency, but rather shows that substantial delays in protest 
proceedings are directly attributable to protester’s actions___________- 

Considered on merits 

Although protest against exclusion from competitive range was 
untimely filed under GAO’s bid protest procedures, issues raised by 
protest will be considered on merits in view of GAO’s continuing audit 
interest in particular procurement and assurances made by GAO repre- 
sentatives that protest would be considered. However, untimely protest 
of another protester against exclusion from competitive range filed 
over 4 months after protester became aware of reasons its proposal 
was rejected will not be considered on merits in view of advanced stage 
of GAO review 

Untimely protest is considered on merits because it reflects serious 
misunderstanding by agency of concepts of responsibility and re- 
sponsiveness as applied in prior GAO decisions -_ _- i Suneds 

Protest filed with General Accounting Office also filed before court will 
be considered on merits despite presence of several untimely issues, since 
court has expressed interest in GAO decision- ___ 

Constructive notice of GAO procedures 

Although successful offeror for computer services in facilities dedicated 
exclusively to FEA did not comply with RFP ‘internal’ security re- 
quirement of protection from read access by FEA users to other FEA 
users’ programs and codes and operating system located in computer’s 
main memory, countervailing factors mandate against disturbing award 
because of agency’s improper relaxation of mandatory requirement with- 
out informing other offerors, e.g., lack of certainty of deficiency’s 
effect on award selection or of whether offerors would have changed 
offers if specification was relaxed, agency’s short life, and large excess 
costs aud adverse effect on agency’s performance of basic functions- - -- 

Contract award notice effect 

Protest filed after agency forwarded notice of award of construction 
contract to low bidder must be considered as being filed after award 
since telegraphic notice of award constituted official award of contract__- 
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CONTRACTS—Continued 
Protests—Continued 
Timeliness—Continued 
Information copy of protest to agency v. formal copy to GAO 
Fact that information copy of protest to GAO was received by pro- 
curing activity prior to bid opening does not convert otherwise untimely 
direct protest to GAO (protest was not received until after bid opening) 
under Bid Protest Procedures, since information copy was not protest 
to procuring activity such as to make that portion of procedures dealing 
with initial protests to agencies applicable_-_.......-.-.--.----.---- 
Negotiated contracts 
Since question of whether negotiated award method is proper for 
GSA’s awards of janitorial services is of widespread interest, given 
number of janitorial services’ awards made by GSA and number of 
protests pending involving negotiated janitorial services’ awards, 
protest will be considered even though untimely raised under Bid 
Protest Procedures 
Merit of untimely protest concerning sufficiency of solicitation’s 
evaluation factors is considered since arguments are intertwined with 
other timely and related issues concerning evaluation of protester’s 
proposal 
Allegation that part of successful proposal should have been rejected 
is not protest against request for proposals evaluation criteria, but 
against application of criteria by contracting agency in evaluating pro- 
posal. Protest filed within 10 working days after protester obtained and 
analyzed copy of contract, thereby learning of improper evaluation, is 
timely under General Accounting Office Bid Protest Procedures--__-_-_-_- 
Protest on issues other than those considered 
Issue first raised by protester at conference before General Accounting 
Office will not be considered on its merits, since it was entirely inde- 
pendent of those raised and addressed prior to that time, and its basis 
was known by protester more than 10 working days before conference _- 
Significant issue exception 
Although grounds of protest regarding procuring agency’s request 
that protester submit preaward samples are untimely under Interim 
Bid Protest Procedures and Standards [4 CFR 20 (1974)], in effect when 
protest was filed, since samples were submitted without objection and 
protest was not filed until approximately 5 months later, issues are con- 
sidered since they are significant to procurement procedures__--_-------- 
Solicitation improprieties 
Allegations were filed after receipt of best and final offers that RFP 
was deficient for failure to disclose (1) numerical values assigned to 
mission suitability factors, and (2) relative importance of cost or “other 
factors” to mission suitability; and failure to include incumbent con- 
tractor closeout costs are untimely since they relate to deficiencies 
apparent before date set for receipt of initial proposals. Argument that 
protester did not read RFP as making cost independent evaluation factor 
is rejected since evaluation section clearly indicates three distinct major 
areas of evaluation—mission suitability, cost, and other factors 
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CONTRACTS— Continued 
Protests—Continued 
Timeliness—Continued 
Solicitation improprieties—Continued 
Protester’s post-award assertion that solicitation was defective for 
failing to include as evaluation factor cost of possible damages arising 
from release of alleged proprietary data is untimely filed under Bid 
Protest Procedures 
Apparent prior to bid opening 
Omission of one line item, which may have substantial cost impact 
in relation to other 53 items in IFB for acoustical ceiling work, does not 
constitute compelling reason to reject all bids and readvertise since 
other items are valid representation of Govt.’s needs and alternate 
methcds exist to satisfy need of omitted item 
Untimely protest consideration basis 
Protest alleging arbitrary and capricious action on part of contracting 
officer in restricting procurement wholly to small business without 
making independent examination of competitive market conditions, 
filed after bid opening, is untimely under 20.2(b)(1) of Bid Protest 
Procedures which requires that protests based upon alleged improprieties 
in any type of solicitation which are apparent prior to bid opening be 
filed prior to bid opening. Sec. 20.2(b)(3) exception to 20.2(b)(1), con- 
cerning protest by mailgram, is inapplicable, as mailgram was not sent 
by third day prior to final date for filing protest 
General Accounting Office Bid Protest Procedures provide that 
requests for reconsideration must be filed within 10 working days by 
appropriate interested party or agency. However, considering agency’s 
request that modification of recommendation in GAO decision be 
allowed—due to changing circumstances in procurement—has also 
been recognized as appropriate and is not inconsistent with Bid Protest 
Procedures. To decline to consider such information could jeopardize 
best interests of Government 
Unsubstantiated allegation 
Absence of evidence in record 
Absent further evidence in record, unsubstantiated allegation that 
DSA has improperly decided to restrict all hat procurements within 
SIC 2352 to small business will not be considered 
Wording 
Mailgram to procuring activity prior to award advising that ‘‘* * * 
should the low bid be withdrawn the specifications are quite clear as to 
the procedure for this basis of award for which we would be in line” 
should have been construed as a preaward protest, but does not affect 
validity of award which is not subject to question 
Qualified products. (See CONTRACTS, Specifications, Qualified prod- 
ucts) 
Reformation. (See CONTRACTS, Modification) 
Requests for quotations 
Negotiated procurement. (See CONTRACTS, Negotiation, Requests 
for quotations) 
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CONTRACTS—Continued 
Requirements 
Estimated amounts basis 
Best information available 
Where agency cannot identify precise future requirements and there- 
fore requests estimated costs on basis of hypothetical plan which includes 
the types of tasks and services actually required, estimated costs sub- 
mitted by offerors provide adequate basis for cost comparison between 
competing proposals to determine probable relative cost to agency of 
accepting one proposal rather than another 
It is not impossible to forecast costs of items for 1 year in advance even 
though there is no guaranteed minimum quantity since solicitation sup- 
plied estimates of quantities which would be ordered, estimates being 
based on information made available to GSA such as quantities of par- 
ticular item ordered on prior contracts. These estimates provide guide or 
basis for bidding. Also, as basis to estimate freight costs, solicitation listed 
final destination for each item and estimated peak monthly requirement 
for each item 
Maximum/minimum order limitation 
Determination to issue reyuirements solicitation to satisfy needs of 
Government for cleaning compounds, solicitation containing minimum 
and maximum order limitation, is valid determination within ambit of 
sound administrative discretion where solicitation is issued pursuant 
to requirements of section 1-3.409 of Federal Procurement Regulations 
and section 5A-72.105-3(c) of General Services Procurement Regula- 
tions and results in overall economy to Government 
Prices 
Escalation clause evaluation 
No basis is seen to object to contracting officer’s finding that radio sets 
available under existing contract option will fulfill existing need of Gov- 
ernment. While comparison of option prices (including effect of possible 
price escalation) and prices of proposals submitted under RFP may be 
difficult, this does not establish that consideration of option as means of 
of satisfying Government’s requirements is precluded 
Overall costs 
Fact that prices of items under contract calling for definite quantity 
with fixed delivery might be lower than prices under requirements con- 
tract does not mean that the overall cost to Government is less since 
indirect costs associated with definite quantity contract must be con- 
sidered such as cost of extra warehouse storage for additional inventory, 
generated excess inventory, and cost of transporting excess inventory 
to other lopabicnibigis’ 2s a ne tk Bea ek et oe S0EG 
Research and development 
Costs 
Analysis 
Evaluation factors 
Responding to prior GAO decision, agency furnishes rational support 
for bare conclusions reached by third evaluator (whose views prompted 
source selection) in conflict with technical evaluation committee’s views. 
Committee evaluated and scored only original proposals but not addi- 
tional information resulting from negotiations considered by third 
evaluator which reduced technical evaluation difference of technical 
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CONTRACTS—Continued 
Research and development—Continued 
Costs—Continued 
Analysis—Continued 
Evaluation factors—Continued 

committee in favor of protester. Additional information from lower cost 
awardee responded satisfactorily to technical problem raised by agency 
which, in large measure, accounted for technical evaluation difference 
between proposals, 54 Comp. Gen. 896, modified 

Government-furnished property 

Use denied 

Allegation that Govt. permitted successful offeror to use public re- 
search vessel in performance of contract but did not make vessel avail- 
able to others is denied since record shows that assistance in obtaining 
vessels was not provided to any offeror and successful offeror acquired 
vessel in question 10 years ago under grant from entity which is un- 
related to procuring agency--__ 

Limitations 

Off-the-shelf items, etc. 

Replacement of ‘off the shelf’? coaxial machine gun program in- 
volving limited testing and evaluation does not fall under Department 
of Defense (DOD) Design to Cost Policy Directive 5000.28. In any 
case, Directive is matter of DOD policy, and does not establish legal 
rights and responsibilities__.............-.---- a... aoe. l6saear 1962 

Production and development combination propriety 

Agency’s refusal to break out key component of improved sonar 
system for separate procurement is justified in view of agency’s judgment 
that such breakout would involve unacceptable technical (due in part 
to increased concurrency of development and production efforts) and 
delivery risks as well as increased costs. _.........-.-..----.-------- 

Protester’s fear that militarized disk being developed under contract 
for development of improved sonar system will become standard disk 
for use throughout agency without meaningful competition is without 
merit since agency indicates that it will finance development of ‘‘second 
source” contractor and conduct competitive procurement for standard 


Technical deficiencies 
Evaluation propriety 
Where Govt.’s statement of work is broad and general, proposal was 
nevertheless properly considered outside competitive range since, con- 
sistent with evaluation factors listed in solicitation, protester’s technical 
proposal was considered to be so deficient as to be wholly unacceptable. 
Question whether Govt. unfairly construed its work statement too 
narrowly may not be judged solely from work statement but must be 
determined in light of solicitation’s evaluation factors.__......------ 
Review 
Federal aid, grants, etc. 
Administrative reports 
Multiple layers of Federal, State and local Govt. involved in typical 
grant review situation will not impose enormous burden on Federal 
grantor in producing report responsive to request for review of contract 
under Federal grant 
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CONTRACTS—Continued 
Review—Continued 
Federal aid, grants, etc.—Continued 
Rational basis 
To extent grant reviews will be concerned with application and 
interpretation of local procurement law, with which grantees should be 
familiar, they will not be disadvantaged. In other cases, since review 
will only be concerned with application of “basic principles,” rather 
than all intricacies of Federal norm, it will not result in mechanistic 
application of Federal procurement law 
Samples 
Negotiated contracts. (See CONTRACTS, Negotiation, Samples) 
Service Contract Act. (See CONTRACTS, Labor stipulations, Service 
Contract Act of 1965) 
Set-asides 
Awards to small business concerns. (See CONTRACTS, Awards, 
Small business concerns, Set-asides) 
Small business concern awards. (See CONTRACTS, Awards, Small 
business concerns) 
Sole source procurements. (See CONTRACTS, Negotiation, Sole source 
basis) 
Specifications 
Adequacy 
Scope of work 
Sufficiency of detail 
In any negotiated procurement, burden is on offerors to affirmatively 
demonstrate merits of their proposals. Where RFP contemplated fixed- 
price contract for supply of calibration system, not developmental effort, 
and instructed offerors to make such demonstration on paragraph-by- 
paragraph basis, offeror which proposed alternative approach to meeting 
requirements arguably bore even heavier burden of showing how its 
system would satisfy Army’s needs_____.---_---------- 
Administrative determination conclusiveness 
Adequacy of specifications 
Drafting of specifications to meet Government’s minimum needs and 
determination whether items offered meet specifications are properly 
functions of procuring agency. Thus, since determination by procuring 
agency that two-drum vehicle does not meet intent of specifications to 
obtain, as stated in IFB, “four (4) wheel drive” vehicle is reasonable, it 
will not be disturbed by ‘this Office... 2. 2 oe el ee + ee 
Conformability of equipment, etc., offered. (See CONTRACTS, 
Specifications, Conformability of equipment, etc., offered, 
Administrative determination conclusiveness) 
Ambiguous 
Bid responsiveness v. bidder responsibility 
Effect not prejudicial 
Where Washington Plan bid appendix requires bidder to insert goals 
and sign appendix, bid which includes signed appendix without insertion 
of goals is nonresponsive since noncompliance with appendix require- 
ments is not minor deviation which may be waived. Although appendix 
mistakenly made one reference to bidder ‘responsibility’ instead of 
responsiveness, appendix read as whole indicated that compliance was 
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CONTRACTS—Continued 
Specifications—Continued 
Ambiguous—Continued 
Bid responsiveness v. bidder responsibility—Continued 
Effect not prejudicial—Continued 
to be matter of responsiveness, and record indicates that protester, who 
was on constructive notice of correct terminology, was not. prejudiced 


Determination basis 
Bid responsive to reasonable interpretation of invitation for bids 
which is unclear as to basis for price computation may have price con- 
verted mathematically to intended basis and evaluated 
Different interpretation by bidders 
Specifications which could be reasonably construed to permit work 
covered by inapplicable wage rate amendment misstated Government’s 
minimum needs and had effect of placing bidders on unequal bidding 
basis. However, where impact of protester’s reliance was not such as to 
affect its relative position as second low bidder, no corrective action is 
recommended 
Blanket offer to comply. (See CONTRACTS, Specifications, Failure to 
furnish something required, Blanket offer to conform to specifi- 
cations) 
Changes, revisions, etc. 
Amendment requirement 
Acknowledgment failure. (See CONTRACTS, Specifications, 
Failure to furnish something required, Addenda acknowledg- 
ment) 
‘‘De minimis’’ rule 
Where only estimate as to value of invitation amendment is bidder’s 
unsupported, self-serving statement, rejection of its bid for failure to 
acknowledge such amendment was proper, for in determining whether 
amendment has only “trivial’’ or ‘‘negligible” effect on bid price to 
permit waiver, it would be inappropriate to permit bidder seeking 
waiver to determine value as it would give him option to become eligible 
for award by citing costs that would bring him within de minimis rule 
or to avoid award by placing larger cost value on effects of amendment_- 
Notification 
Where agency issues telegraphic solicitation amendment one day 
before bid opening and telephonically notifies bidders of that fact who, 
without objecting, expressly acknowledge receipt of amendment, one 
bidder’s assertion that agency did not issue written amendment and 
did not provide bidders with sufficient time to consider amendment is 
without merit 
Compliance 
General v. specific statement 
General statement by bidder that item offered would be fully color 
coded rather than a statement of compliance with one of precise color 
coding methods specified by agency did not require rejection of bid 
since in absence of express exception to methods specified by agency 
bidder’s general statement must be construed as consistent with solicita- 
tion requirements 


227-170 O - 77 - 19 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered 
Ability to meet requirements 
Question whether surplus bidders under solicitations for aircraft and 
aircraft related parts—incorporating ANA Bulletin No. 438c (age con- 
trols for age-sensitive elastomeric items)—can comply with Bulletin 
requirements for identification, marking, and storage of parts containing 
elastomeric components is one affecting responsibility 
No basis exists for rejection of bid as nonresponsive under argument 
that generator offered would not meet specifications where bidder in- 
serted acceptable information in “Descriptive Schedules’’ and furnished 
with bid letter from generator manufacturer certifying that generator 
would comply with specifications - -_..__.......---------- taste etee te 
Acceptance 
Propriety 
Argument that low bidder’s proposed unit is not acceptable because 
it did not meet specification requirement regarding both length of public 
marketing of unit and type of engine offered is rejected since record 
supports opposite conclusion 
Administrative determination 
Accepted 
After side-by-side testing, technical and cost evaluation, and dis- 
cussions with two sources in preprocurement context, Army selected 
foreign MAG58 machine gun instead of American-made M60E2. Al- 
though protester now complains that selection process was procurement 
and Army did not comply with applicable laws and regulations, protester 
entered into process with “eyes wide open’’ and was not prejudiced. 
Army’s selection process was necessary to determine minimum machine 
gun needs, since there was insufficient data for Army to make such 
determination prior to completion of process 
Foreign firm manufacturing MAG58 machine guns agreed to ASPR 7- 
104.93, which generally requires use of American-melted specialty 
metals. Metallurgical differences between American-melted (if used) 
and foreign specialty metals now used in MAG58 possibly could have 
significant impact on performance. However, no significant doubt has 
been cast on reasonableness of MAG58’s selection, since Army technical 
personnel have found requalification of MAG58, beyond ordinary first 
article testing, to be unnecessary, and while there may be different 
technical opinions, Army judgment on this highly technical question 
has not been shown to lack reasonable basis Seca AR ne en 
Drafting of specifications to meet Government’s minimum needs and 
determination whether items offered meet specifications are properly 
functions of procuring agency. Thus, since determination by procuring 
agency that two-drum vehicle does not meet intent of specifications to 
obtain, as stated in IFB, “four (4) wheel drive’ vehicle is reasonable, it 
will not be disturbed by this Office__ -__--______- 
Basis of evaluation 
Procuring agency had reasonable basis for determining, after dis- 
cussions had been conducted, that successful offeror’s proposal for 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Administrative determination—Continued 
Basis of evaluation—Continued 
automatic data processing services complied with RFP requirements 
concerning data base management system, testing, manpower, dedi- 
cated facilities, communications processors, and telecommunications 
network 
Conclusiveness 
There has been no showing that agency determination that awardee 
should receive award lacked reasonable basis, notwithstanding awardee’s 
brief response to request for proposals (RFP) informational provision 
requiring detailing of amount of time contract team members would 
be devoted to contract, in view of agency determination based on 
awardee’s technical and cost proposals and discussions with awardee 
that there was sufficient commitments of team members to satisfy agency 
requirements 
Negotiated procurement 
Govt. has not unfairly changed basic accuracy requirement in solici- 
tation for only one offeror where contract as negotiated contained 
original accuracy specification but merely failed to provide detailed 
information necessary to establish how successful offeror would in fact 
implement requirement. Govt. may insist on compliance with original 
specification 
Compatibility with existing equipment 
Protester’s assertion that Navy properly could select only derivative of 
model selected by Air Force is incorrect, since reasonable interpretation 
of RFQ, read in context of applicable documents, indicates that Navy 
sought aircraft with optimum performance (within cost parameters) and 
with due consideration of design commonality with prior Air Force pro- 
totype program and with selected Air Force fighter 
Evaluation of technical acceptabizity 
Where specification calling for “light sensing” display is silent as to 
how nonfunctioning of ultraviolet lamps is to be communicated to the 
display, ‘light sensing’? by process accomplished by electrical sensing 
would not be unreasonable 
Information deviating from specifications 
Requirement for submission of manufacturer’s specifications with bid 
to show that product offered conforms to specification is not justified 
since solicitation did not advise bidders with particularity both as to 
extent of detail required and purpose to be served by such requirement_ 
Literal reading of specifications 
Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change 
without notice may be ignored in evaluating bid under brand name or 
equal clause since bid, read as a whole, indicates bidder’s intention to 
furnish from stock product conforming to specifications. Effect of legend 
by manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 
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CONTRACTS—Continued 
Specifications— Continued 
Conformability of equipment, etc., offered—Continued 
Negotiated procurement 
Assertion that engine selected by Navy was not authorized for use 
with lightweight fighter is without merit, since record indicates selected 
engine is modified version of baseline ‘engine listed in solicitation. Also, 
record indicates Navy did not improperly estimate offerors’ engine 
modification costs 
Noncompliance 
Rejection of bid 
Bidder for Navy QPL products, who offers products on which elas- 
tomer components exceed age limitations allowed under applicable 
shelf life requirements, which have not been shown to be unreasonable, 
is nonresponsive. Allegedly different Air Force shelf life requirements 
are not necessarily determinative of Navy’s shelf life requirements _-_ 
Superior product offered 
Where procuring activity believes one proposal is superior to another, 
determination made by higher echelon within agency that proposals are 
technically equal is not subject to objection since higher level personnel 
were acting within the scope of their authority for procurement involved- 
Technical deficiencies 
Negotiated procurement 
Agency’s elimination of incumbent contractor from competitive range 
had reasonable basis. Totality of many allegedly ‘‘informational’’ defi- 
ciencies made proposal so materially deficient that it could not be made 
acceptable except by major revisions and additions. Incumbent’s low 
proposed estimated costs did not have to be considered since proposal 
was found to be totally technically unacceptable. There is no basis for 
favoring incumbent in competitive range determination with presump- 
tions based merely on prior satisfactory service, since proposal must 
demcenstrate compliance with essential RFP requirements- - ~~ _--_--_--_- 
Where substantial technical uncertainties exist in initial proposals, 
award on basis of initial proposals is precluded though proposals may be 
considered technically acceptable. 10 U.S.C. 2304(g) requires written or 
oral discussions to be conducted with offerors in competitive range to 
extent necessary to resolve technical uncertainties, so that Govt. can be 
assured of obtaining most advantageous contract. Modified in part by 
55 Comp. Gen. 972 
Series of specification changes and requests for new best and final offers 
did not cause technical “leveling” of proposals, which refers to unfair 
practice of helping offeror bring unacceptable proposal up to level of 
other adequate proposals through successive rounds of negotiations, 
since only two proposals under consideration were both regarded as 
acceptable throughout testing and evaluation period and proposal which 
protester regards as having been brought up to level of its proposal was 
regarded by agency as superior proposal 
Claims that alternative system can meet all present and future Army 
calibration needs at lower cost do not clearly show that RFP require- 
ment for expandable read/write computer memory is without any reason- 
able basis, since Army, which must make determination of minimum 
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CONTRACTS—Continued 

Specifications—Continued 

Conformability of equipment, etc., offered—Continued 

Technical deficiencies—Continued 
Negotiated procurement—Continued 

needs and bear risk of inadequate performance resulting from improper 
determination, believes greater memory capacity will be needed in 
future to calibrate more complex equipment, that operator-configurable 
software will provide desirable flexibility and long-term cost savings, and 
that despite protester’s performance claims, its approach may involve 
unacceptable technical and cost risks 

Where offeror proposing alternative approach to meeting RFP require- 
ments submitted voluminous technical literature, documents, manuals 
and articles but was proceeding on misconception that Army bore burden 
of demonstrating how its approach was not feasible, GAO cannot con- 
clude that Army’s rejection of basic and alternate proposals as tech- 
nically unacceptable is shown to be without any reasonable basis. Basic 
proposal’s failure to meet expandable memory requirement and alternate 
proposal’s lack of information on software interface indicate reasonable 
basis for rejection, notwithstanding protester’s allegations of numerous 
technical errors by Army in failing to understand approach proposed ___-- 

Since determinations of technical acceptability are within discretion 
of procuring agency, in absence of clear evidence that agency acted 
arbitrarily, and record in this case is devoid of any evidence which would 
justify our Office concluding that technical evaluations were without 
reasonable basis, there is no basis to take exception to awards 

Contracting officer’s rejection of protester’s second best and final 
offer as technically unacceptable was proper where cost data submitted 
with proposal appeared to materially change previously acceptable 
technical proposal and protester did not furnish adequate detailed 
explanation of apparent revisions 

Agency’s refusal to break out key component of improved sonar system 
for separate procurement is justified in view of agency’s judgment 
that such breakout would in olve unacceptable technical (due in part 
to increased concurrency of development and production efforts) and 
delivery risks as well as increased costs 

While concept of responsiveness is not directly applicable to proposals 
submitted in negotiated procurement, RFP’s repeated use of this term 
indicates that provisions so referenced were material requirements, and 
that proposal failing to conform to them would be considered unac- 
ceptable 

Foreign firm manufacturing MAG58 machine guns agreed to ASPR 
7-104.93, which generally requires use of American-melted specialty 
metals. Metallurgical differences between American-melted (if used) 
and foreign specialty metals now used in MAG58 possibly could have 
significant impact on performance. However, no significant doubt has 
been cast on reasonableness of MAG58’s selection, since Army technical 
personnel have found requalification of MAG58, beyond ordinary 
first article testing, to be unnecessary, and while there may be different 
technical opinions, Army judgment on this highly technical question 
has not been shown to lack reasonable basis 
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CONTRACTS—Continued 
Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Technical deficiencies—Continued 
Negotiated procurement—Continued 
Source selection authority’s conclusions that pyotester’s lower target 
and ceiling prices for fixed price incentive contract offered little in way 
of advantages to Government and were not sufficiently significant to 
overcome selected firm’s superiority in technical and operations area is 
supported by record and is consistent with evaluation criteria which 
gave more weight to technical and operations area. Protester’s con- 
tention that negotiations were not conducted in compliance with 10 
U.S.C. 2304(g) is denied 
Two-step procurement 
Protester’s extrapolation from low bidder’s data that low bidder 
would not meet contract’s compaction test requirement is rejected since 
all permissible variations in compaction test procedures were not covered 
in low bidder’s data and therefore unacceptability of low bidder’s product 
has not been established 
Tests 
Government's right 
Agency may legitimately conduct preprocurement tests and dis- 
cussions with potential suppliers as well as consider cost when formulating 
minimum needs 
Qualified products acceptance test requirements 
Applicable to all bidders 
QPL acceptance test requirements in Military Specification incor- 
porated into IFB for supply of QPL products are applicable to all bidders, 
not just manufacturers, even though tests may have once been performed 
by manufacturer to Govt.’s satisfaction or products are former Govt. 
surplus property 
Necessity 
No probative evidence has been presented which would show QPL 
acceptance tests in Military Specification incorporated into IFB for 
supply of QPL products are not necessary to determine products’ 
acceptability. Responsibility for establishment of tests and procedures 
is within ambit of technical activity responsible for qualification of 
QPL products 
Consolidation 
Combination by procuring activity of two items in one solicitation 
(formerly two solicitations had been utilized) is proper exercise of pro- 
curement discretion since preparation and establishment of specifications 
to reflect needs of Govt. are matters primarily within jurisdiction of 
procurement agency and record substantiates fact that combination of 
items results in lower overall cost. Moreover, award can still be on item 
basis if doing so is in best interests of DC 
Definiteness requirement 
Surplus material 
New, unused or reconditioned 
Navy “blanket” prohibition of all surplus material (whether new and 
unused surplus or reconditioned surplus) is not in compliance with re- 
qurements for “free and open’ competition and drafting specifications 
stating Govt.’s actual needs. Navy contracting officer and cognizant 
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CONTRACTS—Continued 
Specifications—Continued 
Definiteness requirement—Continued 
Surplus material—Continued 
New, unused or reconditioned—Continued 
technical personnel should determine, if possible under circumstances 
of particular procurement, at time solicitation is issued whether surplus 
and/or reconditioned material will meet its actual needs 
Descriptive data 
Deviations. (See CONTRACTS, Specifications, Deviations, Descrip- 
tive literature) 
Failure to complete descriptive schedules 
Bid nonresponsive 
Bidder’s failure to complete blanks in ‘‘Descriptive Schedules’? made 
bid nonresponsive and was not matter of bidder’s responsibility as 
claimed by agency 
Fai.ure to insert specific information 
Bid nonresponsive 
Inclusion in IFB of six pages of ‘‘Descriptive Schedules’? containing 
over 200 blanks in which bidders were to insert specific information con- 
cerning equipment being supplied; which were expressly made part of 
specifications; which were to be furnished with bid; and as to which 
bidders were advised to fill in all blanks or be found nonresponsive, was 
descriptive literature requirement even though agency failed to use 
descriptive literature clauses prescribed by regulations 
Failure to submit horsepower data 
Bidder’s failure to submit with bid manufacturer’s horsepower curves 
substantiating engine horsepower claimed in bidder’s entry upon 
“Descriptive Schedules” also resulted in nonresponsive bid 
‘Subject to change’’ qualification 
Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change 
without notice may be ignored in evaluating bid under brand name or 
equal clause since bid, read as a whole, indicates bidder’s intention to 
furnish from stock product conforming to specifications. Effect of legend 
by manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 
Deviations 
Amendment acknowledgement 
Low bidder, after bid opening, cannot “cure” its failure to acknowledge 
receipt of IFB amendment because to do so would be tantamount to 
permitting submission of second bid. Bidder’s alleged nonreceipt of 
amendment does not appear to have been result of deliberate effort to 
exclude bidder from competition 
Delivery provisions 
Where IFB required delivery within 280 days “‘after date of award,” 
telegraphic bid offering delivery ‘“‘280 days after receipt of award’ was 
properly rejected as nonresponsive, where solicitation contained provi- 
sion for evaluation of bids offering delivery based upon date of receipt 
of contract or notice of award (rather than contraet date) by adding 
maximum number of days normally required for delivery of award 
through mails. Thus evaluated, protester’s bid exceeded required 
delivery schedule 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive 
Failure to return invitation to bid attachments 
Bid which omitted pages of IFB is nonresponsive, notwithstanding 
it contained every page which required an entry, but which did not 
serve to incorporate by reference other material pages, and was accom- 
panied by cover letter stating that “applicable documents” are being 
submitted, which was ambiguous as to whether it referred to documents 
of IFB as issued or to documents returned with bid, because bidder’s 
intention to be bound by all material provisions of solicitation is unclear_ 
Not prejudicial to other bidders 
Alternate bids 
Where bid included alternate item price, bid deviated from amended 
bidding requirement that alternate work and price therefore be included 
in base bid price. However, bid may nevertheless be accepted if other- 
wise proper since deviation did not prejudice other bidders as bidder is 
obligated to perform all work and bid is low overall whether price under 
alternate item is included or is in addition to base bid price 
Evaluation factors 
Invitation specifications did not provide for evaluation of equipment 
on basis of operation and maintenance costs and thus those factors were 
not for consideration in selecting equipment 
Failure to furnish something required 
Addenda acknowledgment 
‘*Trivial’’ and ‘‘negligible’’ effect of amendment 
Where only estimate as to value of invitation amendment is bidder’s 
unsupported, self-serving statement, rejection of its bid for failure to 
acknowledge such amendment was proper, for in determining whether 
amendment has only “trivial” or “negligible’’ effect on bid price to 
permit waiver, it would be inappropriate to permit bidder seeking waiver 
to determine value as it would give him option to become eligible for 
award by citing costs that would bring him within de minimis rule or to 
avoid award by placing larger cost value on effects of amendment 
Wage determinations 
Bid which failed to acknowledge IFB amendment increasing Davis- 
Bacon wage rate was properly rejected as nonresponsive, since failure to 
acknowledge amendment was material deviation. Fact that work to be 
performed by craft listed in amendment (bricklayer) was not specif- 
ically required under specifications is immaterial as agency determined 
that, in course of contract performance, craft could be employed. How- 
ever, recommendation is made that procedures be instituted to assure 
that wage determination modifications are reviewed to ascertain ap- 
plicability to contract prior to inclusion in amendment 
Award to bidder failing to acknowledge presumptively applicable 
solicitation amendment increasing Davis-Bacon wage rate may be made 
only if agency demonstrates (a) that increased rate does not relate to 
work to be performed under contract and (b) that it either was not 
reasonable for bidders to consider increased rates in bid preparation or 
that reliance upon amended rates was not prejudicial to protesting 
bidder in circumstances 
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CONTRACTS—Continued 
S pecifications—Continued 
Failure to furnish something required—Continued 
Addenda acknowledgment—Continued 
Waiver 
Refused 
Bidder’s contention that amendment to IFB only repeated obligation 
required under original IFB’s “Site Visit’? clause, and therefore, its 
failure to formally acknowledge receipt thereof should be waived as 
minor informality is without merit for while clause required bidders to 
inspect site so as to acquaint themselves with general and local condi- 
tions affecting cost of performance, clause did not impose legally en- 
forceable obligation under IFB for bidder to provide bus transportation 
for employees as required by amendment and thus did not give Govt. 
same rights against bidder as it would possess under amendment 
Amended specification notice not received 
Failure to acknowledge material amendment to IFB which was 
received and acknowledged by all other bidders justifies rejection of bid 
even though bidder claims it was never received, so long as there was 
no deliberate and conscious effort on part of agency to exclude bidder 
from competition 
Bid guarantee 
Letter of credit deficiencies 
Documentary letter of credit furnished as bid guarantee does not 
constitute “firm commitment” as required by solicitation and ASPR 
7-2003.25, thereby rendering bid nonresponsive, since letter of credit 
was not accompanied by bidder’s signed withdrawal application which 
would have to be presented to bank in order for letter of credit to be 
honored Bueud ¢ Tee See 
Blanket offer to conform to specifications 
General statement by bidder that item offered would be fully color 
coded rather than a statement of compliance with one of precise color 
coding methods specified by agency did not require rejection of bid since 
in absence of express exception to methods specified by agency bidder’s 
general statement must be construed as consistent with solicitation re- 
qulrerweners S002. Ws) paraadt Pops 236% - yb BL Oot 
Descriptive data. (See CONTRACTS, Specifications, Descriptive data) 
Information 
Catalog number and manufacturer 
Requirement that bidders submit manufacturer’s specifications and 
indicate on bid manufacturer and catalog number of item offered is 
informational in nature and failure to comply should not have required 
rejection of bid since procured item was not unusually complex, was 
adequately described in solicitation and record did not provide adequate 
justification for such requirement_--__- Ce Ee Pa 
Manpower certification 
Bidder who signed Part I certificate as member of Topeka Plan and 
inserted ‘‘Does not apply.” under Part Il which sets forth requirements 
for non-members of Topeka Plan is not responsive to affirmative action 
requirements of solicitation where bidder is not member of Topeka 
Plan at time of bid opening. Bidder’s certification to Part I is not com- 
mitment to be bound to affirmative action requirements of solicitation 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Information—Continued 
Manpower certification— Continued 
where bid conditions require current membership in Topeka Plan as 
prerequisite to Government’s acceptance of Part I certification 
Minority manpower uti-ization 
Bidder who fails to submit, prior to bid opening, affirmative action 
plan under Part II of Bid Conditions, but who has properly executed and 
submitted Part I certification wherein bidder ‘‘will be bound by the 
provisions of Part II’’ for listed appropriate trades to be used in the 
work, has submitted responsive bid; that pages of Part II were not 
submitted with bid is of no consequence. Bids containing no Part I or 
Part II documentation were nonresponsive. Recommendation is made 
that grantor agency, which concluded that all bids were nonresponsive, 
advise grantee to award contract to bidder who submitted Part I certifica- 


There is no basis to conclude that bidders were unreasonably misled as 
to affirmative action requirements clearly set forth which were included 
in IFB containing bidders’ schedules, provisions, conditions, drawings 
and specifications, rather than with separate bid packet. Requirements 
clearly advised tbat, unless proper documentation was submitted, bid 
would be considered nonresponsive 

Where Washington Plan bid appendix requires bidder to insert goals 
and sign appendix, bid which includes signed appendix without insertion 


of goals is nonresponsive since noncompliance with appendix require- 
ments is not minor deviation which may be waived. Although appendix 
mistakenly made one reference to bidder “responsibility” instead of 
responsiveness, appendix read as whole indicated that compliance was to 
be matter of responsiveness, and record indicates that protester, who was 
on constructive notice of correct terminology, was not prejudiced by 


Protester’s assertion that solicitation was confusing and ambiguous 
because it only provided space for insertion of goals for time periods which 
had expired is without merit, since solicitation specified that goals for the 
last period for which space was provided would be applicable to the 
contract to be awarded 

Invitation to bid attachments 

Bid which omitted pages of IFB is nonresponsive, notwithstanding it 
contained every page which required an entry, but which did not serve 
to incorporate by reference other material pages, and was accompanied 
by cover letter stating that ‘applicable documents”’ are being submitted, 
which was ambiguous as to whether it referred to documents of IFB 
as issued or to documents returned with bid, because bidder’s intention 
to be bound by all material provisions of solicitation is unclear 

License approval 

IFB provision that successful bidder meet all requirements of Federal, 
State or City codes does not justify rejection of bid for failure to have 
city license to operate ambulance service since need for license under 
such general requirement is matter between local governmental unit 
and contractor. However, where bidder conditions bid upon possession 
of license, such qualification renders bid nonresponsive 
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Specifications—Continued 
Government surplus clause 
Failure to include 
Effect 
Navy’s contention that surplus material can never be considered 
unless it has been specifically invited by solicitation is overly restrictive 
interpretation of ASPR 1-1208(c). Provision states that no special con- 
sideration or waiver of contract requirements can be extended to surplus 
material by virtue of fact that it once was owned by Govt. Therefore, 
agency must determine whether surplus is acceptable for each procure- 
ment and include appropriate limitation in solicitation if it is determined 
that surplus is not acceptable. Failure to include “‘Government Surplus”’ 
clause is not sufficient notice to bidders that surplus is not acceptable __ 
Incorporation of contractor-developed ‘‘requirements’’ study 
Where contractor of LEAA grantee developed and drafted specifica- 
tions, which were substantially identical to those used in RFP, which 
also incorporated contractor-developed “requirements’”’ study, contrac- 
tor comes under LEAA organizational conflict of interest guideline, 
which was attached as condition to LEAA grant, was binding on grantee 
and precludes contractor from competing on RFP 
Incorporation of terms by reference 
Conflict of interest guide_ines 
Contractor has constructive notice of LEAA organizational conflict 
of interest guideline where it was contained in document incorporated 
by reference in contract requiring the preparation of specifications. In 
any case, since guideline is attached as condition to LEAA grant, it is 
self-executing, and grantee is bound to reject contractor’s proposal if 
contractor fell under guideline, notwithstanding grantee’s inadequate 
notice and contrary advice to contractor 
Invitation to bid attachments 
Failure to return with bid. (See CONTRACTS, Specifications, Failure 
to furnish something required, Invitation to bid attachments) 
Manufacturers 
Justification 
Lacking 
Requirement for submission of manufacturer’s specifications with 
bid to show that product offered conforms to specification is not justified 
since solicitation did not advise bidders with particularity both as to 
extent of detail required and purpose to be served by such requirement_ 
Military 
Acceptance test requirements 
Qualified products 
Contractor, who supplies products under QPL procurement, is not 
relieved from its obligation to perform acceptance tests required by 
Military Specification on basis that product passed qualification tests_ 
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CONTRACTS—Continued 
Specifications—Continued 
Military— Continued 
Conformance requirement 
Although agency’s determination whether existing Military Specifi- 
cations will meet its actual needs will not be questioned unless shown 
to have no reasonable basis, Military Specifications are mandatory, 
and procuring agency should, under ASPR 1-1108, ask QPL preparing 
activity for waiver of those requirements (including contract acceptance 
test requirements) included in Military Specification defining qualified 
product, which are not to be required of sole-source contractor receiving 
award after cancellation of QPL solicitation 
Minimum needs requirement 
Administrative determination 
Combination by procuring activity of two items in one solicitation 
(formerly two solicitations had been utilized) is proper exercise of pro- 
curement discretion since preparation and establishment of specifica- 
tions to reflect needs of Govt. are matters primarily within jurisdiction 
of procurement agency and record substantiates fact that combination 
of items results in lower overall cost. Moreover, award can still be on 
item basis if doing so is in best interests of DC 
Claims that alternative system can meet all present and future Army 
calibration needs at lower cost do not clearly show that RFP require- 
ment for expandable read/write computer memory is without any rea- 
sonable basis, since Army, which must make determination of minimum 
needs and bear risk of inadequate performance resulting from improper 
determination, believes greater memory capacity will be needed in future 
to calibrate more complex equipment, that operator-configurable 
software will provide desirable flexibility and long-term cost savings, and 
that despite protester’s performance claims, its approach may involve 
unacceptable technical and cost risks 
Factors other than price 
Although specifications based on superior characteristics in excess to 
Government’s minimum needs are generally considered overly restrictive, 
Army, acting within broad discretion, could legitimately specify 
machine gun, as critical human survival item, to be as reliable and 
effective as possible. In reasonably determining that MAG58 instead 
of M60E2 reflected minimum machine gun need primarily because of 
superior reliability, Army considered MAG58’s higher cost, possible 
lower cost effectiveness, and deficiencies (e.g., broken rivet and cracked 
receiver problems) and M60E2’s strong points (e.g., commonality with 
other weapons), as well as suggested repair policy which may have 
significantly improved M60E2’s reliability 
Restrictive. (See CONTRACTS, Specifications, Restrictive, Minimum 
needs requirement) 
‘‘New Material’ clause 
Exception 
New, unused surplus 
“New Material’ clause in solicitation does not preclude bids offering 
new unused unreconditioned surplus material which is not overage or 
deteriorated 
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CONTRACTS—Continued 
Specifications—Continued 
‘‘New Material’’ clause—Continued 
Exception—Continued 
New, unused surplus—Continued 

Low bidder offering surplus parts under IFB for supply of QPL 
aircraft parts appears to be responsive bidder, inasmuch as surplus bids 
were not precluded in QPL procurements and bid offering new, unused, 
unreconditioned, nondeteriorative surplus parts was not in violation 
of ‘“‘New Material” clause. Decision to cancel and negotiate sole-source 
award on virtually same basis to surplus bidder was proper 

Reconditioning v. refurbishing 

Upon examination of part, which revealed it could be easily and quickly 
disassembled and reassembled by nontechnical people, and in absence of 
any apparent critical tolerances for reassembly, GAO has doubts whether 
bidder’s proposed replacement of overage elastomer components in 
new unused “critical’’ aircraft related part would constitute “recondi- 
tioning” in violation of ‘“New Material” clause. However, GAO cannot 
disagree with ASO determination that elastomer replacement in different 
aircraft part constituted “reconditioning.” _............-_..--------- 

Patent disclosure 

Other data. (See CONTRACTS, Propriety, etc., items) 

Qualified products 

Changes 
Machinery, products, etc. 

Although it is within discretion of QPL preparing activity to deter- 
mine whether replacement of elastomer components in QPL aircraft and 
aircraft related parts has sufficiently changed the parts so as to consider 
them no longer qualified, there is some question whether they remain 
qualified products in view of disassembly and reassembly processes 
necessary to replace elastomers 

Dealer or distributor 

Protest that surplus dealer is not “regular dealer’? within purview of 
Walsh-Healey Public Contracts Act, 41 U.S.C. 35-45, and related im- 
plementing regulations, ASPR 12-601 and 12-607, and therefore is 
ineligible for award, is not for consideration, since such determinations 
are exclusively vested with contracting officer subject to final review by 
Dept. of Labor 

Government surplus clause 
Restrictive interpretation 

Navy’s contention that surplus material can never be considered unless 
it has been specifically invited by solicitation is overly restrictive interpre- 
tation of ASPR 1-1208(c). Provision states that no special consideration 
or waiver of contract requirements can be extended to surplus material 
by virtue of fact that it once was owned by Govt. Therefore, agency must 
determine whether surplus iv acceptable for each procurement and include 
appropriate limitation in solicitation if it is determined that surplus is not 
acceptable. Failure to include ‘‘Government Surplus” clause is not suffi- 
cient notice to bidders that surplus is not acceptable -___- 
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CONTRACTS—Continued 
Specifications—Continued 
Qualified products—Continued 
Listing 
Restrictive interpretation 
Agency’s position that only bids submitted by manufacturers or their 
authorized distributors under QPL procurements can be considered 
responsive is overly restrictive interpretation of QPL requirements 
contained in ASPR 1-1101 et seg., and would constitute QPL a qualified 
bidders list 
Product designation 
Bidder under QPL procurement, who fails to identify manufacturer or 
applicable QPL test number, but who identifies product’s manufacturer’s 
designation, is responsive to IFB, and omissions may be waived as minor 
informalities 
Requirement 
Waiver 
Cancellation of IFB and negotiation of sole-source award to low bidder 
offering surplus material was not improper, even thovgh contracting 
officer failed to ask QPL preparing activity for required waiver of those 
QPL requirements, which were not required of bidder, pursuant to 
ASPR 1-1108; however, recommendation is made that waiver be gotten 
prior to exercise of option under contract 
Sole source negotiation 
Low bidder offering surplus parts under IFB for supply of QPL air- 
craft parts appears to be respousive bidder, inasmuch as surplus bids 
were not precluded in QPL procurements and bid offering new, unused, 
unreconditioned, nondeteriorative surplus parts was not in violation of 
“New Material” clause. Decision to cancel and negotiate sole-source 
award on virtually same basis to surplus bidder was proper 
Although agency’s determination whether existing Military Speci- 
fications will meet its actual needs will not be questioned unless shown to 
have no reasonable basis, Military Specifications are mandatory, and 
procuring agency should, under ASPR 1-1108, ask QPL preparing 
activity for waiver of those requirements (including contract acceptance 
test requirements) included in Military Specification defining qualified 
product, which are not to be required of sole-source contractor receiving 
award after cancellation of QPL solicitation. .__._..__---- scveettes 
Restrictive 
Cancellation of invitation 
Resolicitation of procurement 
Receipt of no responsive bids to IFB requires resolicitation and, al- 
though protest that specifications were restrictive would ordinarily not 
be decided in that event, since it seems apparent that resolicitation will 
be essentially on same specifications and protester has indicated it will 
therefore protest and record has been completely developed, protest will 
be considered now 





CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Geographical location 
Delivery provisions 
Use of geographic restriction for procurement of “furnish” asphalt 
(that asphalt which is picked up, transported, and applied by DC) 
which limits procurement to those suppliers having facilities located 
within DC is not subject to objection, as geographic restriction serves use- 
ful purpose of eliminating those suppliers who appear unable to render 
acceptable ‘furnish’ service to DC due to their decentralized location 
outside DC 
Extension 
Geographic restrictions constitute legitimate restriction on competi- 
tion where contracting agency properly determines that particular 
restriction is required. Determination of proper scope of restriction is 
matter of judgment and discretion involving consideration of services 
being procured, past experience, market conditions, etc. Moreover, use of 
geographic limitation creates possibility that one or more potential 
bidders beyond limit could meet Govt.’s needs; therefore, procurement 
officials should consider extending geographic limit to broadest scope 
consistent with Govt.’s reeds 
Repair v. furnishing asphalt 
Application of geographic restriction to “furnish” asphalt as opposed 
to “repair” asphalt is proper exercise of procurement discretion, as 
“furnish” asphalt is picked up, transported, and applied by DC workers 
whereas repair asphalt is both directly transported and applied by con- 
tractor and DC has sought to eliminate added expense of maintaining 
necessary asphalt temperature which would be required if “furnish” 
asphalt was procured from suppliers not centrally located within DC__ 
Minimum needs requirement 
Administrative determination 
Although specifications based on superior characteristics in excess to 
Government’s minimum needs are generally considered overly restrictive, 
Army, acting within broad discretion, could legitimately specify machine 
gun, as critical human survival item, to be as reliable and effective as 
possible. In reasonably determining that MAG58 instead of M60E2 
reflected minimum machine gun need primarily because of superior 
reliability, Army considered MAG58’s higher cost, possible lower cost 
effectiveness, and deficiencies (e.g., broken rivet and cracked receiver 
problems) and M60E2’s strong points (e.g., commonality with other 
weapons), as well as suggested repair policy which may have significantly 
improved M60E2’s reliability 
Particular make 
Salient characteristics 
Recommendation made that FPR ‘Brand Name or Equal’ provi- 
sions be utilized in specifying computer and software requirements since 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics—Continued 
specifications should state agency’s minimum needs and FPR provides 
for listing of salient characteristics where brand names are used; speci- 
fications for VS operating systems be modified to permit bidders with 
OS operating systems to demonstrate capabilities to meet agency’s per- 
formance requirements; and there be reevaluation of barring computer 
operator priority reset to consider possible economic benefits in using it__ 
Samples 
Preproduction sample requirement 
Evaluation propriety 
Although protester disagrees with contracting agency on evaluation 
of bid samples, it is concluded agency’s judgment was not without 
reasonable basis in fact, since protester has not shown that bid samples 
were not fairly and conscientiously evaluated by agency 
Similar items 
One solicitation 
Combination by procuring activity of two items in one solicitation 
(formerly two solicitations had been utilized) is proper exercise of 
procurement discretion since preparation and establishment of specifica- 
tions to reflect needs of Govt. are matters primarily within jurisdiction 
of procurement agency and record substantiates fact that combination of 
items results in lower overall cost. Moreover, award can still be on item 
basis if doing so is in best interests of DC 
Lower cost 
Contention that award under instant IFB can only operate to financial 
detriment of DC is without merit, as instant IFB resulted in lower cost 
to DC than prior uncombined procurements for similar items 
Stock model requirements 
Interpretation 
Requirement that ‘‘All equipment furnished by Contractor shall be 
stock models for which parts are readily available’ is more reasonably 
construed to mean that end products must be stock models rather than 
components or parts of equipment which are merely required to be 
“soaienann? i. Poe rcs ci cciwds'c. akedeenw<sudedbnen Leva 
Technical deficiencies. (See CONTRACTS, Specifications, Conforma- 
bility of equipment, etc., offered, Technical deficiencies) 
Tests 
Conformability of equipment, etc., offered to specifications. (See 
CONTRACTS, Specifications, Conformabi.ity of equipment, etc., 
offered, Tests) 
First article 
Administrative determinations 
Foreign firm manufacturing MAG58 machine guns agreed to ASPR 
7-104.93, which generally requires use of American-melted specialty 
metals. Metallurgical differences between American-melted (if used) 
and foreign specialty metals now used in MAG58 possibly could have 
significant impact on performance. However, no significant doubt has 





CONTRACTS—Continued 
Specifications— Continued 
Tests—Continued 
First article—Continued 
Administrative determinations—Continued 
been cast on reasonableness of MAG58’s selection, since Army technical 
personnel have found requalification of MAG58, beyond ordinary first 
article testing, to be unnecessary, and while there may be different 
technical opinions, Army judgment on this highly technical question 
has not been shown to lack reasonable basis 
Necessary amount of testing 
QPL acceptance test requirements in Military Specification incorpo- 
rated into IFB for supply of QPL products are applicable to all bidders, 
not just manufacturers, even though tests may have once been performed 
by manufacturer to Govt.’s satisfaction or products are former Govt. 
surplus property 
Administrative determination 
No probative evidence has been presented which would show QPL 
acceptance tests in Military Specification incorporated into IFB for 
supply of QPL products are not necessary to determine products’ ac- 
ceptability. Responsibility for establishment of tests and procedures is 
within ambit of technical activity responsible for qualification of QPL 
products 
Determination of minimum needs 
After side-by-side testing, technical and cost evaluation, and dis- 
cussions with two sources in preprocurement context, Army selected 
foreign MAG58 machine gun instead of American-made M60E2. 
Although protester now complains that selection process was procure- 
ment and Army did not comply with applicable laws and regulations, 
protester entered into process with ‘‘eyes wide open’ and was not prej- 
udiced. Army’s selection process was necessary to determine minimum 
machine gun needs, since there was insufficient data for Army to make 
such determination prior to completion of process 
Preproduction testing 
Agency may legitimately conduct preprocurement tests and discussions 
with potential suppliers as well as consider cost when formulating mini- 


Requirements 
Administrative determination 
Protester’s extrapolation from low bidder’s data that low bidder 
would not meet contract’s compaction test requirement is rejected since 
all permissible variations in compaction test procedures were not covered 
in low bidder’s data and therefore unacceptability of low bidder’s 
product has not been established______.._....--.------- od nani < 
Unessential requirements 
Elimination 
Requirement that bidders submit manufacturer’s specifications and 
indicate on bid manufacturer and catalog number of item offered is 
informational in nature and failure to comply should not have required 
rejection of bid since procured item was not unusually complex, was 
adequately described in solicitation and record did not provide adequate 
justification for such requirement 


227-170 O - 77 = 20 
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CONTRACTS—Continued 

Status 

Federal grants-in-aid 

GAO will consider protest against contract awarded by grantee in 
order to advise grantor agency whether Federal competitive bidding 
requirements have been met and since courts before which present matter 
is being litigated have expressed interest in GAO views 

GAO will undertake reviews concerning propriety of contract awards 
under Federal grants made by grantees in furtherance of grant purposes 
upon request of prospective contractors where Federal funds in a project 
are significant 

Prior reviews of contracts awarded under Federal grants are considered 
consistent, in the main, with principles enunciated here. However, to 
extent any prior precedent may be inconsistent it should not be followed. 
B-178960, September 14, 1973, overruled 

FPR does not apply to award made under EPA grant for municipal 
sewer construction, since FPR pertains to direct Federal procuremenis 
and reference in EPA grant regulations to ‘Federal law’ does not in- 
corporate FPR by reference 

Where grant conditions indicate that State law shall govern procure- 
ment by grantee and State law exists on specific point in question and is 
followed, General Accounting Office cannot say result reached is irra- 
tional. However, since here no State law exists as to particular point in 
question, then consideration of the matter under Federal frame of refer- 
ence is appropriate 
Subcontractors 

Government control 

Allegation that NASA does not possess authority to implement 
procedure waiving review of cost-reimbursement prime contractor 
award of subcontracts fails in light of fact that grant of general procure- 
ment authority carries discretion for agency to contract by any reason- 
able method and NASA procedure waiving review of subcontracts under 
stipulated circumstances is reasonable exercise of discretion and was 
accomplished in accordance with NASA regulations_____.__.-.------- 

Listing 

Invitation requirement 
Listing inadvertently included 

Although solicitation requirement for listing of pipe suppliers is not 
fully met by low bidder who lists two possible suppliers for certain 
categories of pipe, award may be made to low bidder. Facts show that 
listing requirement was inadvertently included in solicitation by agency 
and that second low bidder who complied fully with listing requirement 
was not prejudiced thereby. Moreover, listing requirement serves no 
valid purpose for Govt. where item being procured is commercially 
available as in instant case 

Minority 

Firm commitment for use requirement 

Agency erred in merely accepting, without more, offeror’s proposed 
use of specific minority subcontractor, then using this fact as significant 
basis for award decision. Evaluation of resources which offeror merely 
proposes without contractual control or commitment is ‘patently 
irrational.’’ Agency must be reasonably assured that resources are firmly 
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CONTRACTS—C ontinued 
Subcontractors—Continued 
Minority—Continued 
Firm commitment for use requirement—Continued 
committed to offeror, especially where consideration of factor in evalu- 
ation may be determinative of award 
Procurement procedures 
Alternate contract payment procedure, whereby prime contractor’s 
fee is percentage of subcontractor’s invoice, and there is no requirement 
that subcontractor submit fixed-price proposal, violates prohibition of 
10 U.S.C. 2306(a) against cost-plus-a-percentage-of-cost since (1) pay- 
ment is based on predetermined percentage rate; (2) percentage rate is 
applied to actual performance costs; (3) contractor entitlement is uncer- 
tain at time of contracting; and (4) contractor entitlement increases 
commensurately with increased performance costs 
Contention that in view of audit and settlement responsibilities (31 
U.S.C. 41, 53, and 71) General Accounting Office lacks authority to 
divest itself of subcontract reviews as matter of policy is rejected 
Subcontracts 
Administrative approval 
Review by GAO 
National Aeronautics and Space Administration’s (NASA) exercise of 
general administrative functions in determining technical approaches to 
problem solving is not sufficient involvement in selection of subcon- 
tractor to cause our review of subcontract award since parallel develop- 
ment to test multiple approaches to problem solving was reasonable and 
specification prepared as a result thereof for use in subcontract award 
permitted competition, even by protester, and NASA was not involved in 
selection as envisioned in 54 Comp. Gen. 767 
Anti-Kickback Act violations 
Contract for computer time/timesharing services to prime contractor 
who has commercial arrangements with potential subcontractors to 
pay standard percentage of invoice fee for finding buyer of computer 
time and/or services does not violate Anti-Kickback Act (41 U.S.C. 51) 
because commercial arrangement does not apply and prime contractor 
receives fee according to sliding matrix from Govt. only 
Conflict between two contract provisions concerning who pays prime 
contractor’s fee, subcontractor or Govt., is resolved in favor of Govt. 
payment since that interpretation upholds validity of contract in 
accord with presumption of legality. Contrary interpretation might 
lead to conclusion contract violated Anti-Kickback Act 
Award propriety 
Federal aid, grants, etc. 
Review 
GAO will consider requests for review of contracts awarded ‘‘by or 
for’’ grantees. Where record shows that grantee’s engineering consultant 
drafted specifications, evaluated subcontractors’ bids, recommended 
that grantee award subcontract to specific proposed subcontractor, 
and grantee instructed prime contractor to award questioned subcontract 
to company proposed by consultant, award is considered to be ‘‘for’’ 
grantee because grantee’s participation had net effect of causing sub- 
contractor’s selection 
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CONTRACTS—Continued 
Subcontracts—Continued 
Award propriety— Continued 
Federal aid, grants, etc.—Continued 
Review—Continued 
Corrective action is not recommended concerning questioned sub- 
contract awarded under Federal grant since it cannot be concluded 
that questioned temperature specification for incinerator project was 
ambiguous or that company receiving award submitted bid which was 
nonresponsive to specification 
Tax matters 
Federal taxes 
Inclusion or exclusion in bid evaluation 
Protest that low bidder did not include Federal Excise Tax (F.E.T.) 
in its bid price under invitation which provided that all Federal, State 
and local taxes (including F.E.T.) were included in bid price and re- 
sulting contract price is denied as bidder took no exception to require- 
ment and unless bid affirmatively shows that taxes are excluded, it is 
presumed that taxes are included in bid price 
Hotel-motel rental 
When Bureau of Indian Affairs (BIA) contracts with hotel or motel 
to provide housing and subsistence to Indian students in transit, the 
Federal agency and not the beneficiary is the renter. The legal incidence 
of the hotel-motel rental tax imposed by Anchorage, Alaska, therefore, 
falls on the BIA which is constitutionally immune from State and local 
taxes. 53 Comp. Gen. 69 is modified accordingly 
Termination 
Convenience of Government 
Administrative determinations 
Finality 
While termination of contract for convenience of Govt. is matter of 
administrative discretion not reviewable by GAO, review of procedures 
leading to award of contract is within GAO jurisdiction 
Valid 
Absent bad faith or abuse of discretion 
Although determination to terminate contract for convenience of 
Govt. rests with agency concerned and not with GAO, it is noted that 
court has held that in absence of bad faith or clear abuse of discretion 
such termination is valid and no such showing is made here 
Antideficiency Act violations 
Army proposal to terminate for convenience of Govt. contracts ex- 
ecuted in violation of Antideficiency Act is authorized since proposed 
termination action would mitigate consequences of Antideficiency Act 
violation with respect to these contracts, in that termination costs 
would presumably be less than obligations now attributable to contracts - 
‘Best interest of the Government’’ basis 
Cost v. integrity of competitive bidding system 
General Accounting Office decisions have recognized propriety of 
considering estimated costs in deciding whether recommendation that 
improperly awarded contract be terminated for convenience would be 
in the Government’s best interests. Contention that preserving integrity 
of competitive bidding system requires termination regardless of costs 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Continued 
Cost v. integrity of competitive bidding system—Continued 
is not persuasive. Modified by 56 Comp. Gen. (B-—185302, Jan. 26, 


Contractor misied 
Since contractor awarded 5,000 units was reasonably led to believe 
that three awards, each of 10,000 units, would be made, contractor should 
be afforded opportunity to have contract terminated for convenience 
if contractor so desires 
Erroneous evaluation 
Where awards were made based on partially unacceptable proposal 
and without reasonable assurance of lowest overall cost to Government, 
GAO recommends that Army reevaluate proposals (excluding un- 
acceptable lease plan) and, if necessary, take appropriate termination 
for convenience and reaward action based upon reevaluation of proposals_ 
Lack of competition 
On reconsideration, GAO decision 55 Comp. Gen. 201—which 
sustained protest against award of negotiated turnkey housing procure- 
ment and recommended remedy involving renewal of competition 
among offerors and possible termination for convenience of existing 
cor.tract—is modified in part. After considering points raised in requests 
for reconsideration by contracting agency, contractor and protester, 
recommendation in prior decision is withdrawn, and in all other respects 
decision is affirmed 
GAO recommendation made to Navy in prior decision sustaining 
protest—which contemplated renewal of competition among offerors, 
with possible result that existing turnkey housing contract be terminated 
for convenience—is withdrawn upon reconsideration. Information 
presented by agency and contractor concerning value of work in place 
at time of decision, plus extent of subcontracting for materials, indicates 
implementation of such recommendation is not feasible. Protester’s 
only possible remedy rests with its claim for proposal preparation costs, 
which will be considered in future GAO decision if protester wishes to 
pursue claim 
Not recommended 
Urgency procurement 
In view of estimated cost of terminating improperly awarded con- 
tract ($329,460 as of May 25, 1976; $461,244-$527,136 as of June 25, 
1976), recommendation cannot be made that instant contract be termi- 
nated for convenience since that action would not be in Government’s 
best interest where total contract price was $658,920 and contract 
award was based on determination of urgency. Modified by 55 Comp. 
Gen. 1412 


Where low offeror claimed exemption from CAS on ground that its 
offered prices were based upon its established catalog or market prices, 
exemption should not have been denied solely because adequate price 
competition was obtained by agency. Recommendation is made that 
agency review claim and if basis for exemption existed then consideration 
be given to termination for convenience of contract awarded to second 
low offeror and award of terminated quantitites to low offeror_.------ 881 
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CONTRACTS—Continued 
Termination—Continued 
Convenience of Government—Continued 
Propriety of termination 
Contract awarded on basis of offeror’s good faith certification that it 
is small, which status is determined erroneous by SBA, is voidable and 
may be terminated for convenience in discretion of agency where, as 
here, it is determined contracting officer should have questioned size 
status prior to award 
Reporting to Congress 
Where award on basis on initial proposal substantially varying from 
RFP requirements has changed specifications and substantial uncer- 
tainties in initial proposals and improper acceptance of late price modi- 
fication required written or oral discussions with all offerors in com- 
petitive range, protest is sustained. GAO recommends competition be 
renewed through discussions with offerors based on actual minimum 
requirements, disclosing information showing relative importance of 
price as evaluation factor. Depending on competition results, existing 
contract should be terminated for convenience, or, if contractor remains 
successful, contract should be modified pursuant to final proposal. Modi- 
fied in part by 55 Comp. Gen. 972 
While ASPR 10-102.5(ii) gives discretionary authority to contracting 
officer to decide whether bid bond deficiencies should be waived, such 
discretion must have been intended for application within definite rules. 
Consequently, absent specific finding that waiver of requirement was not 
in best interest of Govt., which was not made in instant case, bid should 
not have been rejected since it fell into stated exception; protest is there- 
fore sustained and ASPR Committee requested to revise provision to 
make exception mandatory 
Defaulting contractor. (See CONTRACTS, Default) 
Effect of National Factors, Inc. and The Douglas Corp. v. U.S., No. 
93-63, Mar. 20, 1974 
Although determination to terminate contract for convenience of 
Govt. rests with agency concerned and not with GAO, it is noted that 
court has held that in absence of bad faith or clear abuse of discretion 
such termination is valid and no such showing is made here 
Feasibi ity questioned 
In reaching prior decision whether to recommend termination for 
convenience of improrerly awarded contract, General Accounting Office 
should have considered estimated termination costs in relation to total 
amount of combined small business/labor surplus area set-aside award. 
GAO therefore recommends that Defense Supply Agency examine cur- 
rent feasibility of terminating contract, and earlier decision is modified 
to this extent. Modified by 56 Comp. Gen. (B-185302, Jan. 26, 
Pee os eee seat cowkawtc sb uneaseeoes gus aecoees 
Negotiation procedures propriety 
Although defects in negotiation procedures would ordinarily prompt 
recommendation that contract be terminated, if contractor was not 
successful after further round of negotiations, recommendation is not 
made considering unusual circumstances of case. Distinguished by 
B-ipGves, mane. Ol, wove. 2 et Be Us ee pincer te DONTE ota ire 693 
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CONTRACTS—Continued 
Termination—Continued 

Negotiation procedures propriety—Continued 

Because of GSA’s widespread difficulties with deficient performance 
on formally advertised janitorial services contracts, GSA’s possible 
misunderstanding of the decisions of GAO as applied to ‘‘below cost’’ 
bidding, and GAO opinion that GSA should be given time to study 
alternative solutions to difficulties, termination of protested award is 
not recommended. Distinguished by B-185966, Mar. 17, 1976 

‘*No cost’’ 

Where applicable regulations of Federal Govt. agency require that 
procurement by grantees be conducted so as to provide maximum open 
and free competition, certain basic principles of Federal procurement 
law must be followed by grantee. Therefore, rejection of low bid under 
grantee’s solicitation as nonresponsive was improper where basis for 
determining responsiveness to minority subcontractor listing require- 
ment was not stated in IFB and bidder otherwise committed itself to 
affirmative action requirements. It is therefore recommended that 
contract awarded to other than low bidder be terminated 

Not in Government’s best interest 

Urgency of procurement, lack of bad faith, etc. 

GAO does not recommend that contract awarded to nonresponsive 
bidder be terminated for convenience of Govt., after considering urgency 
of procurement, good faith (albeit erroneous) reliance by agency on 
prior GAO decisions and untimeliness of protest 

Recommendation 

Small business concerns 

Where small business size protest is received 1% hours after award 
made on bid opening date, last day of fiscal year, termination of con- 
tract is recommended, since SBA subsequently sustained protest; 
contracting officer has indicated that procurement would have been 
referred to SBA under standard operating procedure if received before 
award; and contracting officer exceeded authority in that ASPR 1-703 
(b)(5) precludes small business set-aside award prior to expiration of 5 
working days after bid opening in absence of urgency determination _- - 

So.icitation inappropriate 

Unduly restrictive of competition 

Solicitation should be canceled and requirement resolicited where 
(1) low bidder found to be responsible by agency is ineligible for award 
because bidder failed to comply with specific and objective responsibility 
criterion in IFB; and (2) only other bidder’s price is almost $8 million 
higher than that of low bidder. Also, determination that low bidder was 
responsible shows that specific and objective criterion was unnecessary -- 
Transportation services 

Terms 

Bills of lading and tariffs 

Terms of contract of carriage under which carrier transports goods 

include both bill of lading and published applicable tariff 
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CONTRACTS—Continued 
Types 
Incentive Page 
None of the exceptions to formal advertising (as set forth in 41 U.S.C. 
252(c)(1)—(15)) expressly authorizes use of negotiations only to secure 
desired level of quality of janitorial services or to obtain incentive-type 
contract. Moreover, analysis of legislative history of Federal Property 
and Administrative Services Act (40 U.S.C. 471), under which questioned 
negotiated award of services was made, shows that Congress specifically 
rejected proposal to permit negotiation to secure desired level of quality 
of supplies or services 


CORPORATIONS 
Agents. (See AGENTS, Of private parties) 
Corporate entity 
Bid submission 
Rational support is found for rejection by grantee and concurrence by 
grantor agency of low bid submitted by ‘Ethridge & Griffin Const. 
Co. * * * a corporation, organized and existing under the law of the 
State of Ga * * *” and signed by individual as secretary. Corporation 
was and is nonexistent. Award to Griffin Construction Company would be 
an improper substitution. Rationale for objecting to award to entity 
other than named in bid is that such action could serve to undermine 
sound competitive bidding procedures.___..........---.-----..----- 
Officers 
Government employees 
Contracting with Government objectionable 
Where Govt. employee owns 39.95 percent of stock of corporation, it 
is concluded that he has substantial ownership in corporation. Con- 
clusion is reached in view of significant history which has discouraged 
contracting between Govt. and its employees. Therefore, while agency 
restricted its view to employee’s role in day-to-day management of 
corporation, since reasonable ground did exist, rejection of corporation 
low bid was not improper 
Newly organized corporation 
Bidders’ experience 
Experience of corporate officials prior to formation of corporation can 
be included when examining corporation’s overall experience level for 
bidder respensibility determination. Therefore, mere fact that corpora- 
tion had only existed since early 1975 is not determinative of its ability 
to meet “approximately 5 years’’ experience requirement 
COURTS 
Citizen jury commissioners 
Compensation 
Increases 
Cost-of-living adjustments 
Cost-of-living provisions of 28 U.S.C. 461 do not apply to compensation 
of part-time United States magistrates and citizen jury commissioners. 
Inasmuch as section 461 lists the specific classes of judicial officers covered 
by its provisions, all not mentioned are deemed to have been intention- 
ally excluded. However, 5 U.S.C. 5307 authorizes administrative ad- 
justment of the statutory maximum compensation for part-time United 
States magistrates and citizen jury commissioners 
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COURTS—Continued 
Costs 
Government liability 
Officers and employees 
Expense of suit against officer in his official capacity 
Where U.S. Attorney undertook defense of former SBA employee who 
was sued as result of actions committed while acting within scope of his 
employment and during course of proceedings U.S. Attorney withdrew 
for administrative reasons, necessitating former employee’s retaining 
services of private counsel although Govt.’s interest in defending em- 
ployee continued throughout proceedings, we would not object to 
SEA’s reimbursing former employee amount for reasonable legal fees 
incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not a bar in 
such circumstances since to hold otherwise would be contrary to rule 
that cost of defending such cases should be borne by Govt 
Decisions 
Hugh J. Hyde v. United States; Ct. Cl. No. 322-73 decided Apr. 6, 
1976. (See COMPENSATION, Overtime, Standby, etc., time, Home 
as duty station) 
Testan case (U.S. v. Testan, decided Mar. 2, 1976, —— U.S. ——-). 
(See COMPENSATION, Removals, suspensions, etc., Back pay, 
Testan case) 
Employees. (See COURTS, Administrative matters, Employees) 
Judgments, decrees, etc. 
Payment 
Indefinite appropriation availabi‘ity 
Judgments against Government 
Judgment, entered on Feb. 4, 1976, stating in part that plaintiff 
Federal employees ‘‘shall receive for the period subsequent to Septem- 
ber 14, 1974” sums representing increased salary increments originally 
denied under challenged agency action, is treated, for purposes of 
satisfying judgment, as money judgment for back pay up to date of 
judgment plus a mandate that agency place employees in higher salary 
rate as of date of judgment. Therefore, sums due plaintiffs up to date 
of judgment are payable, upon settlement by General Accounting Office, 
from permanent indefinite appropriation under 31 U.S.C. 724a, but sums 
due after judgment date are payable from agency appropriations for 
salaries and expenses 
Jurisdiction 
Contract reformation cases 
Nothing requires contractor seeking contract reformation to exhaust 
remedy in GAO before bringing action in court for relief 
Jurors 
Fees 
Government employees in Federal courts 
Prorated fees 
Computation of jury service fee payable to Federal Government 
employees whose period of jury service in Federal courts overlaps in 
part their normal workday shall be based on jury service fee of $20 
prorated over standard 8-hour workday, that is $2.50 for each hour of 
jury service outside hours employees worked or would have worked but 
for jury service. 53 Comp. Gen. 407 modified 
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COURTS—Continued 
Jurors—Continued 
Fees—Continued 
Government employees in State courts 
Prorated fees 
Principle of 53 Comp. Gen. 407 permitting pro-rata payment of jury 
fees to employees for jury service in Federal courts extending beyond 
scheduled workday is equally applicable to jury duty performed in 
State courts. Employees may be permitted to retain a pro-rata portion 
of fee for jury service in State or municipal courts extending beyond 
their scheduled workday. Contrary prior decisions are no longer con- 
trolling 
Government employees 
Granting of court leave 
When end of employee’s scheduled workday coincides with beginning 
of Federal jury service, there is no necessity to prorate jury fee. Any 
travel time between duty station and court is to be considered as court 


Jury service 
Excess hours 
Fractional hours 
In computing excess hours of jury service in Federal court over number 
of employee’s working hours in day, fractional hours shall be rounded 
off, one-half hour or more being considered one hour 
Magistrates 
Compensation 
Increases 
Cost-of-living adjustments 
Cost-of-living provisions of 28 U.S.C. 461 do not apply to compensa- 
tion of part-time United States magistrates and citizen jury commis- 
sioners. Inasmuch as section 461 lists the specific classes of judicial 
officers covered by its provisions, all not mentioned are deemed to have 
been intentionally excluded. However, 5 U.S.C. 5307 authorizes ad- 
ministrative adjustment of the statutory maximum compensation for 
part-time United States magistrates and citizen jury commissioners -_- -- 
Cost-of-living increases of 28 U.S.C. 461 should be applied to the incre- 
ment of compensation fixed for the referee duties of combination referees 
in bankruptcy-magistrates while the cost-of-living increases of 5 U.S.C. 
5307 may be applied to the increment of compensation fixed for mag- 
istrate duties of these officials. The entire compensation of combination 
clerk-magistrates is subject to the cost-of-living adjustment provisions of 
5 U.S.C. 5307 
Reporters 
Transcript fees 
Appropriation availabi'ity 
Whenever a Federal District Judge, pursuant to Rule 71A(h) of the 
Federal Rules of Civil Procedure, appoints a Land Commission to hear 
suits for just compensation in land condemnation cases, and the order 
of reference indicates a desire for the proceeding to be recorded, attend- 
ance fees of the court reporter are chargeable to the appropriations of 
the Administrative Office of United States Courts since the Judiciary 


determines if reporter shall be in attendance and normally pays attend- 
ance fees in other cases 
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COURTS—Continued 

Reporters—Continued 

Transcript fees—Continued 

Appropriation availability—Continued 

Court reporters are not entitled to payment in addition to their 
salaries for providing transcripts of land commission proceedings to 
judges or to land commissioners appointed by judges in land condem- 
nation cases. Accordingly, neither the Department of Justice nor the 
Administrative Office of the United States Courts may pay for such 
transcripts from their appropriations. However, reporters whose services 
are obtained on a contract basis are entitled to payment, from the 
Administrative Office, in accordance with the provisions of their 
contracts 
State 

Jurisdiction 

Garnishment proceedings 

State of Washington sought to garnish pay of Air Force civilian em- 
ployee to collect child support under authority of sec. 459 of P.L. 93-647 
by means of administrative garnishment order served on Air Force 
Finance Officer. Air Force refused to effect garnishment on ground that 
administrative order was not “legal process’’ within meaning of statute. 
In light of purpose of statute and lack of any limiting language, we 
believe ‘‘legal process’’ is sufficiently broad to permit garnishment by 
administrative order under Washington procedure. GAO would not 
object to Air Force payments under State administrative order 


CREDIT CARDS 

Fraudulent use 

Protection under Truth in Lending Act 

Pursuant to court decisions holding that liability protection of Truth 
in Lending Act for unauthorized use of credit cards extends to all credit 
cards, whether used for business or consumer purposes, Government is 
also protected under Act. Equal Employment Opportunity Commission, 
B-180512, May 17, 1974, 74-1 CPD 264 is overruled____-__- OS Fade 
Use 

Travel and transportation costs 

Rental car agreement stating cost had been charged to personal credit 
card does evidence that employee incurred rental cost as a personal 
obligation and will be regarded as satisfying receipt requirements of 
FTR para. 1-11.3c(5) for purpose of reimbursing employee for cost of 
rental car. Credit card number need not be shown on invoice. From 
nature of transaction it must appear that Govt. could not be held liable 
for the expense in event of nonpayment of the obligation by employee-- 

Gasoline for Government vehicles 
Tax liability 

Except for company owned stations, Government’s liablity for State 
taxes on gasoline is generally dependent upon whether incidence thereof, 
by State law, is on service station or on Government as purchaser of 
gasoline from service station. Although through use of its credit cards 
Government pays national oil companies for gasoline purchased from 
independent service stations, oil companies are not vendors but merely 
participants in credit arrangements 
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CUSTOMS 

Employees 

Overtime services 

Reimbursement 
Customs Service inspectional employees 
Parties in interest not liable for retroactive salary increases 

In 1972 and 1973 flying club arranged aircraft flights and paid for 
required overtime services of Customs Service inspectional employees 
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for 
additional overtime salary payments resulting from retroactive pay 
increases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not 
liable for charges stemming from retroactive pay increase since generally 
accounts billed and paid for at prevailing rates may not be subsequently 
reopened and statute does not explicitly require retroactive salary in- 
creases to be paid for by parties in interest. 31 Comp. Gen. 417 and 
B-107243, Nov. 3, 1958, shall no longer be followed 
Services outside regularly scheduled hours 

Cost recovery 

Customs Service has authority under User Charges Statute, 31 U.S.C. 
483a, to implement recommendation in GAO report that administrative 
overhead costs be collected. from parties-in-interest who benefit by 
special reimbursable and overtime services of Customs officers. Various 
statutes which provide for reimbursement by parties-in-interest of com- 
pensation and/or expenses of Customs officers for such services generally 
do not preempt imposition of additional user charges under 31 U.S.C. 


Services to public 
Reimbursement. (See FEES, Services to public) 


DAMAGES 
Public property. (See PROPERTY, Public, Damage, loss, etc.) 
DEBT COLLECTIONS 

Federal Claims Collection Act of 1966. (See FEDERAL CLAIMS COLLEC- 

TION ACT OF 1966, Debt collections) 
Point of diminishing returns 

General Accounting Office manual contains provision requiring es- 
tablishment of realistic points of diminishing returns beyond which 
further collection efforts are not justified. B—117604(17), Aug. 20, 1975, 
modified 
Waiver 

Basic allowance for quarters (BAQ) 

Junior Reserve Officer Training Corps instructors 

While the “additional amount” to which a retired member employed 
as a JROTC instructor becomes entitled under 10 U.S.C. 2031(d) (1) is 
the difference between retired or retainer pay and active duty pay and 
allowances to which entitled if called or ordered to active duty, such 
amount is neither retired pay nor active duty pay, rather, is compensa- 
tion paid to such member in a civilian capacity. As such, recovery by 
the U.S. of any erroneous payments of that ‘‘additional amount’? may 
only be waived, if at all, under 5 U.S.C. 5584 
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DEBT COLLECTIONS—Continued 
Waiver—Continued 
Civilian employees 
Compensation overpayments 
Waiver entit!ement basis for payment 
Army officer, assigned as Executive Assistant to Ambassador-at- 
Large, retired from Army in anticipation of civilian appointment to 
that position. After retirement he continued to serve as Executive 
Assistant for 7 months before Dept. of State determined he could not be 
appointed. Claimant is de facto officer who served in good faith and with- 
out fraud. He may be paid reasonable value of services despite lack of 
appointment in view of fact that had compensation been paid, claimant 
could retain it under de facto rule or recovery could be waived under 
5 U.S.C. 5584. Although he was not paid, administrative error arose 
when claimant in good faith entered on duty with understanding of 
Govt. obligation to pay for services. On reconsideration, B-—181934, 
Oct. 7, 1974, is overruled, and 52 Comp. Gen. 700, amplified 
Leave payments 
Lump-sum leave payment 
Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Lump-sum pay for 
annual leave may not be considered for waiver under 5 U.S.C. 5584, 
since payment was proper when made. Also, there is no authority to 
waive payment of retirement deductions on the amount of Federal pay 
that would have been earned during the period of separation, notwith- 
standing interim earnings exceeded amount of Federal pay 
Military personnel 
Dependents 
Erroneous Survivor Benefit Plan payments 
Overpayments resulting from erroneous annuity payments under 
Survivor Benefit Plan (SBP) made to member’s widow may not be con- 
sidered for waiver under 10 U.S.C. 2774, which relates to pay and allow- 
ances but are for consideration under 10 U.S.C. 1453, which is applicable 
specifically to SBP payments 
Amounts due members or beneficiaries for over reduction of retired 
pay or under payment of annuities due to computation of Survivor 
Benefit Plan base amounts under 10 U.S.C. 1447 (2) not in accordance 
with the rules stated in this decision should be paid to persons entitled 
thereto, and amounts due the United States are subject to collection 
or waiver under 10 U.S.C. 1453 or 2774, as applicable 
Criteria 
Criteria for waiver of erroneous payments under the SBP pursuant 
to 10 U.S.C. 1453 should be similar to the criteria for waiver under 5 
U.S.C. 5584; 10 U.S.C. 2774 and 32 U.S.C. 716, and therefore although 
waiver may not be granted unless collection would be contrary to the 
purpose of the plan and against equity and good conscience proof of 
financial hardship will not be required if waiver is otherwise in order. 
54 Comp. Gen. 249 and 35 zd. 401, overruled 
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DEBT COLLECTIONS—Continued 

Waiver—Continued 

Military personnel—Continued 

Pay, etc. 
Amount of claim 
Effect of set-off 

Where member requests waiver of claim under 10 U.S.C. 2774, which 
is less than total erroneous payment, and he does not know that an ac- 
counting setoff for underpayment which was otherwise due him has been 
made or of his right to request waiver for that amount, or that erroneous 
payment was actually determined to be for greater amount, we would 
act on entire erroneous payment in view of beneficial nature of law. 
However, where member knows of proper total erroneous payment, 
accounting setoff for underpayment and his right to request waiver in 
such amount, but reyuested waiver of amount less than total, we would 
act only on amount of waiver request 

Total amount of erroneous payment 

Amount of claim of U.S. against member of uniformed services arising 
out of overpayments of pay and allowances, which is subject to con- 
sideration for waiver under 10 U.S.C. 2774, is total amount of erroneous 
payments made, even where audit of member’s pay account reveals 
underpayment of pay and allowances, whether that underpayment in- 
volves same item of pay and allowances or different item than was in- 
volved in overpayment, or was in same or different period 


DECEDENTS’ ESTATES 

Pay, etc., due military personnel 

Beneficiary designations 

Relationship unnecessary 

Where claimant obtained Mexican divorce from prior spouse and sub- 
sequently married deceased member, fact that Coast Guard paid her 
member’s unpaid pay and allowances as designated beneficiary under 
clause (1) of 10 U.S.C. 2771(a) does not estop Govt. from challenging 
validity of marriage since such payment was neither determinative of 
question of her marital status nor was such question even in issue- - -- 

Persons implicated in death of decedent 

Claim determined on basis of award of life insurance proceeds 

Civil action in case of widow versus decedent’s mother for proceeds 
of life insurance policy which ruled in favor of mother on specific jury 
finding that widow unlawfully and intentionally killed member and which 
conclusion was upheld by United States Court of Appeals, while not 
binding on GAO, is to be given considerable weight in our consideration 
of survivor claims where parties and issues before such court involve, in 
part, matters before this Office 
Persons causing death of decedent 

Evidence of intent 

Claim of widow of deceased service member for entitlement to both 
six months’ death gratuity (10 U.S.C. 1477) and unpaid pay and allow- 
ances (10 U.S.C. 2771), where she admitted killing him and was in- 
dicted for murder, is denied, even though she claimed self-defense and 
nolle prosequi was entered on indictment, since due to certain informa- 
tion of record, the lack of felonious intent cannot be established 1033 
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DEFENSE DEPARTMENT 
Directives 
Design to Cost Policy Directive 
Policy v. legal rights and responsibilities Page 
Replacement of “‘off the shelf” coaxial machine gun program involving 
limited testing and evaluation does not fall under Department of Defense 
(DOD) Design to Cost Policy Directive 5000.28. In any case, Directive 
is matter of DOD policy, and does not establish legal rights and 
responsibilities 
Emergency preparedness mobilization planning program 
Production Planning Schedule 
Pursuant to ASPR 1-2201(d), industrial firm becomes “planned 
producer” of “planned” item under DOD emergency preparedness 
mobilization planning program when it completes and executes DD 
Form 1519, “Production Planning Schedule.”______-_-._._._.._____- 
Procurement 
Contracting methods 
Compliance with DOD reprogramming directives 
Although protester argues that Navy did not comply with DOD 
reprogramming directives, those directives are based on nonstatutory 
agreements and do not provide a proper basis for determining legality of 
expenditures 
Prototype or parallel deve'opment 
No organizational conflict of interest is shown where contractor who 
performed both contract definition including development of specifica- 
tions, and actual system development is awarded contract for initial 


production that only it can provide 

Without open and competitive bidding 

Fact that contractor engaged in development tasks prior to award of 
development and that agency intends to pay for costs incurred in those 
efforts does not indicate illegal action. Payment under such circum- 
stances appears to be authorized by regulatory provision 


DEPARTMENTS AND ESTABLISHMENTS 
Overtime policies. (See REGULATIONS, Overtime policies) 
Promotion procedures. (See REGULATIONS, Promotion procedures) 
Rule making authority 

Federal aid, grants, contracts, etc. 

Although contractual matters are statutorily exempted from rule 
making provisions of 5 U.S.C. 553, Secretary of Labor has waived 
reliance on that exemption for rule making by his Department, thereby 
necessitating Department of Labor compliance with statutory provisions_ 
Services between 

Appropriation obligation 

Automated payroll system 

Interagency agreement entered into in fiscal year 1976 by General 
Services Administration and Administrative Office of U.S. Courts for 
design and implementation of automated payroll system under section 
111 of Federal Property Act, 40 U.S.C. 759, rather than Economy Act, 
31 U.S.C. 686, is not subject to 31 U.S.C. 686-1, which limits duration 
of appropriation obligations only in Economy Act transactions. Such 
agreement constitutes valid obligation against fiscal year 1976 Admin- 
istrative Office appropriation to meet bona fide 1976 need 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 
Services between—Continued 
Certifying officers acting for two agencies. (See CERTIFYING OF- 
FICERS, Responsibility, Interagency services) 
Transfers between 
Relocation expenses 
Losing v. gaining agency 
Liability for expenses 
The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency to an employee 
separated by a reduction in force and reemployed within 1 year at 
another geographical location, as though the employee had been trans- 
ferred in the interest of the Government without a break in service. 
However, the losing and gaining agency must agree as to which will 
be responsible for such costs 


DETAILS 

Compensation 

Higher grade duties assignment 

Interpretations of regulations by agency charged with their adminis- 
tration are entitled to be given great weight by reviewing authority. 
Board of Appeals and Review, CSC, has interpreted Commission’s 
regulations to require temporary promotion of employees detailed to 
higher grade positions for over 120 days where prior Commission ap- 
proval has not been sought. We have concurred in the Board’s interpre- 
tation and therefore 52 Comp. Gen. 920 is overruled. Amplified by 55 
Comp. Gen. 785 
Extensions 

Civil Service Commission approval 

Air Force detailed GS-4 employee to GS-5 position for over 1 year 
beginning July 1, 1970, without obtaining CSC’s prior approval of 
extension beyond 120 days. Agency’s discretionary authority to retain 
employee on detail continues no longer than 120 days, after which agency 
must either have obtained Commission approval or grant employee 
temporary promotion. Since agency failed to obtain approval, employee 
is entitled to retroactive temporary promotion from 121st day of detail 
to its termination 

Decision of Dec. 5, 1975, 55 Comp. Gen. 539, entitling otherwise 
qualified employee to temporary promotion on 121st day of detail to 
higher grade position when prior approval of extension of detail beyond 
120 days has not been obtained from Civil Service Commission will be 
applied retrospectively to extent permitted by 6-year statute of limita- 
tions applicable to GAO 
Military personnel 

Officers serving as Assistant Judge Advocates General 

Court of Claims in Selman v. United States, 204 Ct. Cl. 675, held that 
naval officers ordered to serve in positions of Assistant Judge Advocates 
General are entitled to at least the pay of rear admiral (lower half) 
while serving in such positions whether they were “detailed” or ‘“‘as- 
signed’’ to such positions. Our decision at 50 Comp. Gen. 22 which deter- 
mined that such officers were not entitled to pay of rear admiral (lower 
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DETAILS—Continued 

Military personnel—Continued 

Officers serving as Assistant Judge Advocates General—Continued Page 
half) will no longer be followed. Consequently, successors to plaintiffs in 
Selman in the statutorily created positions are also entitled to receive 
pay of rear admiral (lower half) 
Temporary promotions 

In lieu of detail 

Agency’s v. employee’s choice 

Employee was advised prior to detail action that, if she so elected, 
she could be promoted temporarily but would not receive per diem while 
at temporary duty station. She elected to receive per diem in lieu of 
temporary promotion. Although temporary promotion was discretionary, 
agency had no right to require employee to make such choice. Since 
agency states that employee would have been promoted but for the im- 
proper action, unjustified or unwarranted personnel action occurred 
and retroactive promotion with backpay for period of detail may be 


DETECTIVE SERVICES 
Employment prohibition. (See PERSONAL SERVICES, Detective em- 
ployment prohibition) 


DISCHARGES AND DISMISSALS 
Military personnel 
Discharged with readjustment pay 
Travel and transportation allowances 
To selected home 

A Regular Army commissioned officer discharged with readjustment 
pay in accordance with 10 U.S.C. 3814a may receive travel and trans- 
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g) 
for members involuntarily released from active duty with readjustment 
pay, since the congressional intent was to treat such officers in the same 
manner as Reserve officers involuntarily released from active duty with 
readjustment pay 

Other than honorable 

Transportation of dependents, household effects, etc. 

Regulations may be promulgated under 37 U.S.C. 406(h) to authorize 
transportation of household effects and a private automobile of a member 
of the uniformed services serving overseas, without dependents, incident 
to the member’s discharge under conditions other than honorable, similar 
to the transportation authorized members with dependents discharged in 
such circumstances. 44 Comp. Gen. 574 will no longer be followed; 45 
Comp. Gen. 442 and 49 id. 695, overruled in part 


DISCRIMINATION (See NONDISCRIMINATION) 


DISTRICT OF COLUMBIA 
Contracts 
Labor stipulations 
Affirmative action programs 
Allegation that DC’s policy of affirmatively promoting minority- 
owned business is thwarted by award under instant IFB is unsubstan- 
tiated in record presented 


227-170 O- 77 - 21 
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DISTRICT OF COLUMBIA—Continued 

Contracts—Continued 

Specifications 

Restrictive 

D.C.’s cancellation of invitation after bid opening was proper upon 
determination that specifications for one particular item being procured 
overstated user’s actual needs and had detrimental effect of restricting 
competition 
Firemen and policemen 

Compensation 

Increases 
Applicable to U.S. Park Police and Executive Protective Service 

Under sec. 501 of D.C. Police and Firemen’s Salary Act of 1958, as 
amended, officers and members of U.S. Park Police and Executive 
Protective Service (formerly White House Police) are entitled to same 
rates of compensation as those granted under that Act to Metropolitan 
Police Force of D.C. By virtue of sec. 501, enactment of legislation by 
Council of D.C. increasing salaries of Metropolitan Police under 1958 
Act will have effect of granting like increases to U.S. Park Police and 
Executive Protective Service until Congress otherwise provides 
Procurement methods 

Recommendation 

Cancellation of a subsequent IFB on basis that services were no 
longer required was erroneous where there was in fact a continuing need 
for the services which was being met through a noncompetitive, in- 
formal agreement with a contractor to a Federal agency—an arrange- 
ment unauthorized by statute. Recommendation is made that D.C. 
discontinue present method of procurement and that services be pro- 
cured through formal advertising or an intergovernmental agreement 
authorized by statute 


DIVORCE (See HUSBAND AND WIFE, Divorce) 


DOCUMENTS 
Incorporation by reference 
Contracts. (See CONTRACTS, Incorporation of terms by reference) 


DONATIONS 
Acceptance 
Agriculture Department 
Forest Service 
Purpose of bequest 
Forest Products Laboratory, Department of Agriculture, has authority 
to accept bequest from private citizen only for purpose of establishing 
and operating forestry research facilities. It may not enter into coopera- 
tive agreement with University of Wisconsin Foundation to invest 
proceeds of bequest and to use income for fellowships, scholarships, special 
seminars and symposia since agency may not do indirectly what it 
cannot do directly._......-......-.-- i a cai a RT ee ted 1059 
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DONATIONS—Continued 

Gifts 

To Government officials, etc. 

Recognition of support for USACIDC 

Appropriated funds may not be used to buy paperweights and walnut 
plaques for distribution by U.S. Army Criminal Investigation Command 
(USACIDC) to governmental officials and other individuals in recogni- 
tion of their support for USACIDC. Plaques may, however, be pur- 
chased with appropriated funds to honor employees who died in the line 
of duty if the use is proper under the Government Employees Incentive 
Awards Act, 5 U.S.C. 4501-4506, and related regulations 
Legality 

Authority requirement 

Internal Revenue Service (IRS) proposal that it pay expenses of em- 
ployee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions of 
5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific au- 
thority to accept voluntary contributions or travel reimbursements, 
IRS would be required to deposit such funds into miscellaneous receipts 
of the Treasury by 31 U.S.C. 484 (1970) 


ENLISTMENTS 
Fraudulent 
Determination 
Waiver of fraud v. avoidance of enlistment 
Administrative waiver action taken by the military services on 
voidable fraudulent enlistments, with a ‘“‘conditional’’ suspension of 
execution of discharge pending member’s future good behavior, is con- 
trary to guidance furnished in 54 Comp. Gen. 291 
Waiver of fraud v. release 
Once an administrative determination is made as to fraudulent en- 
listment, the fraud should be waived or the individual should be promptly 
released from military control 
Reenlistments 
Unexpired term of prior enlistment 
Additional obligated service 
Service member who, within 3 months of the expiration of his current 
enlistment or extension thereof, is discharged pursuant to the authority 
of Secretary concerned under 10 U.S.C. 1171, where such discharge is 
for the sole purpose of reenlisting, may not have that unexpired term 
of enlistment or extension thereof considered as “additional obligated 
service” for purpose of determining the multiplier for Selective Reen- 
listment Bonus computation under 37 U.S.C. 308, as amended by Pub. 
L. 93-277, May 10, 1974, 88 Stat. 119 
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ENVIRONMENTAL PROTECTION AGENCY 
Generally. (See ENVIRONMENTAL PROTECTION AND IMPROVEMENT, 
Environmental Protection Agency) 


ENVIRONMENTAL PROTECTION AND IMPROVEMENT 

Environmental Protection Agency 

Procurement policies and procedures 

Where GAO decision after lengthy protest proceeding recommended 
continuing competition under RFP, Environmental Protection Agency’s 
(EPA) position that RFP is defective and should be canceled—formally 
documented for first time 3 months after decision and 10 months after 
protest was filed—raises serious questions concerning Agency’s under- 
standing of and adherence to fundamental procurements policies and 
procedures, since inaction by Agency in failing to ascertain and promptly 
disclose RFP deficiencies has created delay and confusion in procure- 
NN a etc necis cial cichipinrss a <ehiimaciigt omnia tabbing: Beiucteiben ts aims ails 
Grants-in-aid 

Environmental law scholarships 

Proposed lump-sum grant by EPA to American Law Institute to 
provide scholarships to defray transportation, food, and lodging ex- 
penses at environmental law seminar does not violate 31 U.S.C. 551 
which prohibits use of appropriated funds to pay expenses of conven- 
tions or gatherings without specific authority since expenditures of 
properly authorized grant funds are not subject to restrictions upon 
direct expenditure of appropriations 

Water pollution control 

Contracts 
Federal Procurement Regulations 

FPR does not apply to award made under EPA grant for municipal 
sewer construction, since FPR pertains to direct Federal procurements 
and reference in EPA grant regulations to ‘Federal law” does not 
incorporate FPR by reference 

Regulations incorporating FPR cost principles in situations involving 
allocation and allowability of cost on grants to other than educational 
institutions or State and local Govts. does not make FPR generally 
applicable to procurements by EPA grantees. In fact, where State or 
local Govt. is grantee, OMB Cir. A-87 regarding allowability of costs 
applies and not FPR 


EQUAL EMPLOYMENT OPPORTUNITY 

Commission 

Credit cards 

Unauthorized use 

Pursuant to court decisions holding that liability protection of Truth 
in Lending Act for unauthorized use of credit cards extends to all 
credit cards, whether used for business or consumer purposes, Govern- 
ment is also protected under Act. Equal Employment Opportunity Com- 
mission, B-180512, May 17, 1974, 74-1 CPD 264, is overruled 
Contract provisions. (See CONTRACTS, Labor stipulations, Nondiscrimi- 

nation) 
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EQUAL EMPLOYMENT OPPORTUNITY—Continued 

Grant programs 

Contract awards 

Where applicable regulations of Federal Govt. agency require that 
procurements by grantees be conducted so as to provide maximum 
open and free competition, certain basic principles of Federal procure- 
ment law must be followed by grantee. Therefore, rejection of low bid 
under grantee’s solicitation as nonresponsive was improper where basis 
for determining responsiveness to minority subcontractor listing re- 
quirement was not stated in IFB and bidder otherwise committed itself 
to affirmative action requirements. It is therefore recommended that 
contract awarded to other than low bidder be terminated 


EQUIPMENT 
Automatic Data Processing Systems 
Computer service 
Evaluation propriety 
Where Agency representative brought protester’s employee into 
meeting with competitor without disclosing relationship and discussion 
may have given protester competitive advantage, RFP should be 
revised to eliminate advantage, if that can be done without sacrifice to 
Agency interests, since such action would enhance competition and 
provide opportunity for all interested parties to compete. However, if 
Agency interests call for continuing procurement in form that precludes 
elimination of possible competitive advantage, protester may be excluded 
from portion of procurement involving possible advantage 
Time/timesharing 
Contract for computer time/timesharing services to prime contractor 
who has commercial arrangements with potential subcontractors to pay 
standard percentage of invoice fee for finding buyer of computer time 
and/or services does not violate Anti-Kickback Act (41 U.S.C. 51) 
because commercial arrangement does not apply and prime contractor 
receives fee according to sliding matrix from Govt. only 
Fact that prime contractor of computer time/timesharing contract 
may have developed commercial clientele whose abilities it knows does 
not unduly restrict competition since no potential subcontractor is prohib- 
ited from submitting proposal which prime contractor must consider __ 
General Services Administration 
Responsibi ities under Brooks Act 
Validity of award by FEA for dedicated automatic data processing 
services through facilities management contract was not affected by 
Brooks Act, 40 U.S.C. 759, and implementing regulations and policies, 
because FEA was entitled to rely on authorizations to proceed with 
procurement given by OMB and GSA after reviews of solicitation and 
FEA’s cost and other justifications. Also, provisions of OMB Cir. No. 
A-54 and FMC 74-5 concerning ADPE acquisitions are ordinarily 
executive branch policy matters not for resolution by GAO 
Interagency agreement entered into in fiscal year 1976 by General 
Services Administration and Administrative Office of U.S. Courts for 
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EQUIPMENT—Continued 
Automatic Data Processing Systems—Continued 
General Services Administration—Continued 
Responsibilities under Brooks Act—Continued 
design and implementation of automated payroll system under section 
111 of Federal Property Act, 40 U.S.C. 759, rather than Economy Act, 
31 U.S.C. 686, is not subject to 31 U.S.C. 686-1, which limits duration 
of appropriation obligations only in Economy Act transactions. Such 
agreement constitutes valid obligation against fiscal year 1976 Ad- 
ministrative Office appropriation to meet bona fide 1976 need_______- 
Leaseback 
Third party 
Trial basis 
Various GSA proposals for third party leaseback of installed and un- 
installed ADPE are tentatively approved by GAO provided that equip- 
ment manufacturer’s consent to leaseback arrangement be obtained 
where necessary. However, recommendation is made that leaseback 
proposals be instituted on trial basis because of problems which may 
BN be. dhaities Sias) cass Wuston «6 cceasiues cidade eee 2k. 
Lease-purchase agreements 
Acquisition of equipment 
Direct assignment by Govt. of purchase option under ADPE lease 
to third party lessee for purpose of accomplishing leaseback of equip- 
ment to Govt. under more favorable terms constitutes procurement 
transaction rather than disposal of property and therefore laws governing 
disposal of Govt. property are not for application 
Leases 
Evaluation 
Systems life 
Where prices of proposed lease plan for automatic data processing 
equipment were effective through only 4 months of 96 months’ systems 
life, plan should have been rejected. RFP required that fixed or deter- 
minable prices throughout systems life be offered. Fact that other lease 
plans included in contract cover remainder of systems life is immaterial, 
because RFP allowed only one plan to be considered in evaluation, and 
unacceptable plan was only plan actually evaluated. Therefore, awards 
were made without reasonable assurance of lowest overall cost to 
Government 
Selection and purchase 
Alternate proposals requirement 
In any negotiated procurement, burden is on offerors to affirmatively 
demonstrate merits of their proposals. Where RFP contemplated fixed- 
price contract for supply of calibration system, not developmental effort, 
and instructed offerors to make such demonstration on paragraph-by- 
paragraph basis, offeror which proposed alternative approach to meeting 
requirements arguably bore even heavier burden of showing how its 
system would satisfy Army’s needs 
Mininum needs requirement 
Claims that alternative system can meet all present and future Army 
calibration needs at lower cost do not clearly show that RPF require- 
ment for expandable read/write computer memory is without any 
reasonable basis, since Army, which must make determination of 
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EQUIPMENT— Continued 
Automatic Data Processing Systems—Continued 
Selection and purchase—Continued 
Minimum needs requirement—Continued 
minimum needs and bear risk of inadequate performance resulting from 
improper determination, believes greater memory capacity will be 
needed in future to calibrate more complex equipment, that operator- 
configurable software will provide desirable flexibility and long-term 
cost savings, and that despite protester’s performance claims, its ap- 
proach may involve unacceptable technical and cost risks 
Procurement with ADP fund 
General Services Administration control 
While GSA proposed leaseback arrangements tentatively are approved, 
GAO recommends that GSA should continue to seek adequate ADP Fund 
capitalization to finance ADPE purchases. Furthermore, each proposed 
leaseback should be approved by GSA (no blanket delegation to 
agencies) and lease or purchase determinations should be made and 
documented before leasebacks are used 
User acceptability 
Where offeror proposing alternative approach to meeting RFP re- 
quirements submitted voluminous technical literature, documents, 
manuals and articles but was proceeding on misconception that Army 
bore burden of demonstrating how its approach was not feasible, GAO 
cannot conclude that Army’s rejection of basic and alternate proposals 
as technically unacceptable is shown to be without any reasonable 
basis. Basic proposal’s failure to meet expandable memory requirement 
and alternate proposal’s lack of information on software interface indi- 
cate reasonable basis for rejection, notwithstanding protester’s allegations 
of numerous technical errors by Army in failing to understand approach 
proposed 
Service contracts 
Applicability of Service Contract Act 
GAO will not object to inclusion by contracting agency of Service 
Contract Act provisions in solicitations for data processing services, 
even though U.S. District Court has ruled that Act is not applicable to 
such services, since Dept. of Labor (DOL), which has responsibility for 
administering Act, has declined to follow the decision in all other juris- 
dictions and has been supported in its position by cognizant congressional 
committee, and since there is conflict within same judicial circuit as to 
whether decisions by DOL regarding coverage of the Act are judicially 
Ua i en cn eh cee ne eae eee 


ESTOPPEL 

Against Government 

Not established 

Estoppel has not been established against LEAA application of 
organizational conflict of interest guideline for grantee procurements 
to prevent grantee award to offeror, who developed and drafted specifica- 
tions, notwithstanding assurances given to offeror by grantee that it could 
compete, since grantee’s assurances cannot bind LEAA and LEAA 
apparently was not aware of all facts showing offeror came under guide- 
line prior to communicating this fact to grantee - - -- 
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EVIDENCE 
Sufficiency 
Lacking 
Contract protests 
Absent further evidence in record, unsubstantiated allegation that 
DSA has improperly decided to restrict all hat procurements within 
SIC 2352 to small business will not he considered 
To establish time of receipt of bid modification 
Time/date stamp inaccurate 
Time/date stamp on bid modification may be disregarded in deter- 
mining time of receipt at Government installation where independent 
evidence establishes that times marked by machine were inaccurate 
and were inconsistent with stipulated order of receipt 
Where time/date stamp is inaccurate, contracting officer may seek 
other documentary evidence maintained by installation, including tele- 
grams, for purpose of establishing time of receipt of bid modification at 
Government installation 


EXPERTS AND CONSULTANTS 

Compensation 

Rates 

Dollar limitation 

Maximum pay rate for experts and consultants employed under 
Pub. L. 88-633, as amended, may not exceed $100 per day, despite 
AID’s administrative determination to the contrary. Pub. L. 91-231 
does not make the specific dollar limitation obsolete, and AID may not 
rely on 5 U.S.C. 3109 as authority to pay those employees at higher 
rates. Also, legislative histories of acts increasing the maximum amounts 
payable to experts and consultants of other agencies with similar dollar 
limitations indicate necessity of legislation to increase $100 ceiling 

Decision 55 Comp. Gen. 567, applicable to experts and consultants 
hired by Department of Agriculture pursuant to delegated authority 
under section 626(a) of Public Law 87-195, as amended, limits pay 
rates for such personnel to $100 per diem since that is maximum amount 
authorized by section 626(a). As no applicable law similarly limits pay 
rates of experts and consultants hired as authorized in 5 U.S.C. 3109 
(1970) by virtue of section 702 of Public Law 94-212, general rule of 
section 3109 governs pay rates for such personnel and they may be 
compensated at rates not in excess of $145.46, currently the per diem 
omuivelent of. the top step of GS-15. .... «. - 5-200 - 5 peg - one sen nenesc= 
Employment 

Violation of collective bargaining agreement 

Grievance charged violation of provision in collective bargaining 
agreement that consultants would not be hired to perform work that 
could be performed by agency employees. Agency stipulated that it had 
violated agreement but refused union’s demand that consultant repay 
salary to U.S. Treasury. Prior to arbitration hearing, the consultant 
resigned. Arbitrator’s award of punitive damages to be paid by agency 
to union may not be implemented since there is no authority to award 
punitive damages against U.S. or one of its agencies_________---_----- 


564 
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EXPERTS AND CONSULTANTS—Continued 

Retired military officers 

Double compensation. (See COMPENSATION, Double, Concurrent 

military retired pay and civilian service, Consultants) 

Travel expenses 

Within metropolitan area 

Commuting from residence to place of employment 

Intermittently employed consultant may be paid transportation 
expenses pursuant to 5 U.S.C. 5703 and par. C3053, subpar. 2, of Joint 
Travel Regs., Vol. 2, for commuting from his residence to place of 
employment where residence is outside corporate limits but within 
metropolitan or geographic area of place of duty, insofar as intermittent 
employment occasions him transportation expenses he would not other- 
wise have incurred. 22 Comp. Gen. 231, overruled 
Two appointments 

Retired member of the uniformed services 

A renewed 30-day exemption from reduction in retired pay in tle 
fiscal year in which a retired Regular military officer’s previous excepted 
appointment as a consultant to a Federal agency is converted would be 
in violation of the Dual Compensation Act (5 U.S.C. 5532). Where an 
appointment conversion is merely in the nature of a continuation and 
an extension of a previous excepted appointment, it is not a “new 
appointment” for purposes of applying the multiple appointment rule of 
5 U.S.C. 5532(c) (2) (ii), but is, instead, a routine personnel action___- 

Where a retired military member consultant receives a second inter- 
mittent appointment, and an entire fixcal year has intervened since the 
expiration of the consultant’s previous intermittent appointment, he 
is not entitled to an additional 30-day exemption from reduction in 
military retired pay if the second appointment appears to be only a 
renewal of the initial appointment 


FAIR LABOR STANDARDS ACT 
Applicability 
Employees of United States 
Fair Labor Standards Amendments, Pub. L. 93-259 
Firefighters 
Overtime 
Federal firefighters with 72-hour tour of duty are entitled to 12 hours 
overtime compensation under FLSA in 1975. Their regular rate of pay 
for computing overtime is determined by dividing their total compen- 
sation by number of hours in their tour of duty, 72, there being no basis 
for the divisor to be limited to number of hours beyond which overtime 
must be paid, 60. Therefore, since FLSA requires overtime pay at rate 
of one and one-half times regular rate of pay and firefighters have already 
been paid regular rate for 12 hours of overtime, extra compensation for 
overtime is limited to one-half their regular rate of pay 
Professional employees exempted from overtime provisions 
Although Fair Labor Standards Act of 1938 has been amended to 
apply to Federal employees, professional employees are exempted from 
application of the overtime provisions of the Act. 29 U.S.C. 213(a) (1) _-- 55 
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FAMILY ALLOWANCES 

Evacuation 

Requirement 

Unusual or emergency circumstances 

Military members required to involuntarily relocate their households 
incident to base closings in Japan under Kanto Plain Consolidation Plan, 
without permanent changes of station, may not be paid dislocation al- 
lowance under 37 U.S.C. 407(a), nor may they be paid such allowance 
pursuant to 37 U.S.C. 405a since the relocations were not evacuations 
incident to unusual or emergency circumstances--_-_______-____2._.____ 
Separation 

Type 2 

Ship duty 
Home port changes 

Family separation allowance (FSA), Type II, if otherwise allowable 
may not be paid to naval personnel assigned to ships merely because 
ship has moved from its home port but eligibility depends upon where 
dependents actually reside. If they reside within 50 miles (or 144 hou s 
traveltime) of ship while at some other port, FSA may not be paid 

Residence location 

Following decision 52 Comp. Gen. 912, if ship moves from its home 
port to another port within 50 miles (or 144 hours traveltime as provided 
in para. 30313, DODPM) of the home port, those members attached to 
ship whose dependents do not reside in area of home port do not become 
entitled to family separation allowance, Type II 


FEDERAL AVIATION ADMINISTRATION 
Appropriations. (See APPROPRIATIONS, Federal Aviation Adminis- 
tration) 


FEDERAL CLAIMS COLLECTION ACT OF 1966 

Cost of collection exceeding recovery 

Regulations implementing Federal Claims Collections Act provide 
that head of agency may terminate collection activity when further 
collection action will exceed amount recoverable 
Debt collection 

Administrative responsibility 

4 GAO 54.1 

The Federal Claims Collection Act of 1966, 31 U.S.C. 951-953, places 
responsibility in the administrative agencies for collecting debts de- 
termined to be due the United States which arise as a result of their ac- 
tivities. This includes the authority to compromise, terminate or suspend 
collection action. B-117604(17), Aug. 20, 1975, modified 


FEDERAL HOME LOAN BANK BOARD 
Appropriations. (See APPROPRIATIONS, Federal Home Loan Bank 
Board) 
Insurance on bank building 
Appropriation availability 
Federal Home Loan Bank Board may purchase insurance covering 
risk of loss to new building. Government policy of insuring its own 
risks of loss, based on wide distribution of type and geographical loca- 
tion of its risks, does not apply here since total loss may be ultimately 
sustained by Federal Home Loan Bank System due to nature of funding 
for building 
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FEDERAL MANAGEMENT CIRCULAR 
Policy matters 
LEAA organizational conflict of interest guideline is not inconsistent 
with FMC 74-7 Attachment 0, since provisions of FMC 74-7-0 are 
matters of Executive branch policy, which do not establish legal rights 
and responsibilities, and Office of Federal Procurement Policy has 
found guideline to be acceptable implementation of FMC 74-7-0 


FEDERAL PROCUREMENT REGULATIONS 

App-icabi_ity 

Grantee procurements 

Environmental Protection Agency 

FPR does not apply to award made under EPA grant for municipal 
sewer construction, since FPR pertains to direct Federal procurements 
and reference in EPA grant regulations to ‘‘Federal law’’ does not 
incorporate FPR by reference 
Negotiated procurement 

Identity of successful offeror 

Revision of FPR recommended 

Where small business size status protest was timely filed with con- 
tracting officer within 5 days after notification of successful offeror, but 
after award, SBA determination that protested offeror was not small 
at time of award does not result in contract awarded being void ab initio, 
but merely void at option of Govt., thereby precluding effective size 
protest. To remedy this anomaly, it is recommended that FPR be re- 
vised to require that identity of successful offeror be revealed prior 
to award 
Uniformity 

Additive or deductive items 

FPR, unlike ASPR, imposes no duty on contracting officer to record 
amount of funds available prior to bid opening for base bids and alter- 
nates when amount of funding is in doubt. Therefore, determination of 
actual available funding, and the consequential determination whether 
alternates, if any, will be applied, may properly be made after bid 
opening in case of civilian agency. However, adoption of uniform Govt- 
wide policy is recommended 


FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES ACT 

Federal Property Management Regulations (FPMR) 

Exchange/sale authority 

Similar items 
Si.ver for gold 

General Services Administration acted reasonably under section 
201(c) of Federal Property and Administrative Services Act of 1949, 
as amended, and its implementing Federal Property Management 
Regulations, in disapproving proposed exchange of certain quantities 
of silver for an equivalent dollar amount of gold. Since it appears that 
gold to be acquired would not serve the same specific purpose as the 
replaced silver, as required by regulations, proposed exchange is not of 
“similar” items as required by section 201(c). 41 Comp. Gen. 227 
distinguished 
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FEDERAL REGISTER 
Effect of publication 
Since LEAA Manual, which was promulgated pursuant to Omnibus 
Crime Control and Safe Streets Act, was not published in Federal 
Register, only parties with actual or constructive notice are bound by 
its contents and constructive knowledge exists where Manual is incor- 
porated by reference into grant or contract 


FEES 
Accredited rural appraisers 

Examination fees, etc. 

Exams not integral part of course of instruction are not within defini- 
tion of “training” in 5 U.S.C. 4101(4). Therefore, Govt. reimbursement 
of costs of exam leading to certification of Govt. employee as accredited 
rural appraiser is not permitted by terms of Govt. Employees’ Training 
Act, 5 U.S.C. 4101-4118 
Attorneys 

Generally. (See ATTORNEYS, Fees) 

Grievance proceedings 

Employee entit!ement to fees 

Two State Department employees were named as defendants in 
grievance brought under Section 1820 of Volume 3, Foreign Affairs 
Manual, by employee they supervised. State Department refused to 
provide legal counsel to supervisors at grievance hearing due to personal 
nature of grievant’s allegations and since purpose of hearing was fact 
finding for ultimate decision by Director of Personnel. Absent express 
statutory authority, the two supervisors may not be reimbursed fees of 
private counsel retained to represent them at the hearing 
Contractors. (See CONTRACTORS, Fees) 

Court reporter 

Transcript fees. (See COURTS, Reporters, Transcript fees) 
Investment adviser 

Invalid 

Refunds 

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C. 
483a, by SEC upon investment advisers and deposited in Treasury as 
miscellaneous receipts, which charge is now considered erroneous by 
SEC because of recent Supreme Court decisions, may be refunded by 
SEC out of permanent indefinite appropriation established by 31 U.S.C. 
725q-1 to pay moneys “erroneously received and covered.’ This refund 
is authorized to all who paid such invalid fee regardless of whether pay- 
ment was made under protest 
Jury. (See COURTS, Jurors, Fees) 

Parking 

Disposition 

Under 40 U.S.C. 490(k), fees collected by Executive agency for space 
provided to “anyone” pursuant to that provision, including parking fees 
collected from employees, if rates therefor are approved, are generally 
to be credited to appropriations initially charged for such services, except 
that amounts collected in excess of actual costs must be remitted to 
Treasury as miscellaneous receipts 
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FEES—Continued 
Parking—Continued 
Rates 
Approval 
Where Executive agency other than GSA provides parking space or 
related services to employees, or to others, agency is authorized by 
40 U.S.C. 490(k) to charge occupants therefor if, but only if, rates are 
approved by Administrator of General Services and Office of Manage- 
ment and Budget 
Services to public 
Inspectional service employees 
Overhead costs 
Customs Service has authority under User Charges Statute, 31 U.S.C. 
483a, to implement recommendation in GAO report that administrative 
overhead costs be collected from parties-in-interest who benefit by 
special reimbursable and overtime services of Customs officers. Various 
statutes which provide for reimbursement by parties-in-interest of com- 
pensation and/or expenses of Customs officers for such services generally 
do not preempt imposition of additional user charges under 31 U.S.C. 


Inspectional services 
Retroactive pay increases 
Reimbursement 
In 1972 and 1973 flying club arranged aircraft flights and paid for 
required overtime services of Customs Service inspectional employees 
pursuant to 19 U.S.C. 267. In 1974 Customs Service billed club for 
additional overtime salary payments resulting from retroactive pay 


increases from Oct. 1, 1972, to Jan. 6, 1973. Parties in interest are not 
liable for charges stemming from retroactive pay increase since generally 
accounts billed and paid for at prevailing rates may not be subsequently 
reopened and statute does not explicitly require retroactive salary 
increases to be paid for by parties in interest. 31 Comp. Gen. 417 and 
B-107243, Nov. 3, 1958, shall no longer be followed 

Comptroller General decision stating that parties in interest who use 
overtime services of Customs Service inspectional employees are not 
required to pay for employees’ retroactive salary increase reflects a change 
in construction of law. Therefore, decision is not retroactive, but is 
effective from date of its issuance. In circumstances present in this case, 
our Office would offer no objection to collection action being terminated 
ION O: GAE Sek I in defen 2 da dah erslcnnnnbnne peddle Her dese 
Transcripts 

Court reporters. (See COURTS, Reporters, Transcript fees) 

FINES 

Violation of wagering tax 

Refund by IRS 

Appropriation chargeable 

Refund by IRS of fine paid pursuant to conviction for violation of 
wagering tax statutes, which refund was ordered in connection with 
subsequent vacation of judgment, should be charged against account 
20X0903 (Refunding Internal Revenue Collections) rather than account 
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FINES—Continued 
Violation of wagering tax—Continued 
Refund by IRS—Continued 
Appropriation chargeable—Continued 

20X1807 (Refund of Moneys Erroneously Received and Covered), 
since initial receipt of fine by IRS was apparently treated as internal 
revenue collection, and account 20X1807 is available only when refund 
is not properly chargeable to any other appropriation 


FOREIGN CURRENCIES (See FUNDS, Foreign) 


FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 

Post allowance 

Supplemental 

Civilian employee and his family transferred to new duty station at 
Frankfurt, Germany, occupied nonhousekeeping transient-type quarters 
during which their cost for restaurant meals substantially exceeded the 
cost of such meals if prepared in housekeeping quarters. Since supple- 
mentary post allowance is available to defray extraordinary subsistence 
costs which exceed that portion of employee’s salary and post allowance 
ordinarily spent for food and household expenses while occupying house- 
keeping quarters, employee may be granted allowance, not to exceed 
amount prescribed by Department of State Standardized Regulations 
section 235 (August 27, 1974) 
Territorial cost-of-living allowances 

Basic pay requirement 

Exception 
Alaska Railroad employees with administratively set salaries 


Amount in lieu of the cost-of-living allowance may be paid to em- 
ployees in Alaska of Federal Railroad Administration, Dept. of Trans- 
portation, whose pay is fixed administratively, since statutory provisions 
limiting such salaries to amounts not in excess of salaries of specified 
grades under General Schedule refer to basic compensation rates in 
subch. I, Ch. 53, Title 5, U.S. Code, not to allowances in Ch. 59, Title 5, 


FOREIGN GOVERNMENTS 

Defense articles and services 

Foreign Military Sales Act 

Since protested award of procurement pursuant to section 22(a) of 
Foreign Military Sales Act will not involve use of appropriated funds, 
matter is not subject to settlement by GAO and is dismissed 
Egypt 

Suez Canal 

Rehabilitation by U.S. Government 

Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate 
Suez Canal is not a taking of a valuable contractual right requiring com- 
pensation, as claimant had only anticipated contract for services, loss of 
which is not responsibility of U.S. Govt. Moreover, submission of un- 
solicited proposal makes claimant a pure volunteer, affording no basis 
upon which payment may be authorized 
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FOREIGN GOVERNMENTS—Continued 
Miitary assistance 
Sales prohibitions 
Commercial sources availability 
Exceptions 
In regard to contention that Army is not following foreign military 
sale (FMS) requirements, recent GAO decision declined jurisdiction over 
similar transaction and in any event Army points out that item is not 
commercially available for FMS purposes if government-to-government 
agreement is in effect 


FOREIGN SERVICE 

Grievance proceedings 

Legal fees reimbursement 

Two State Department employees were named as defendants in 
grievance brought under Section 1820 of Volume 3, Foreign Affairs 
Manual, by employee they supervised. State Department refused to 
provide legal counsel to supervisors at grievance hearing due to personal 
nature of grievant’s allegations and since purpose of hearing was fact 
finding for ultimate decision by Director of Personnel. Absent express 
statutory authority, the two supervisors may not be reimbursed fees of 
private counsel retained to represent them at the hearing 


FORMS 
Department of Defense 
Form 633 
Contract pricing proposal 
Protest based upon contention that incumbent contractor and awardee 
under subject procurement knowingly submitted production plan 
containing incorrect and misleading data, which was incorporated into 
RFP, to gain competitive advantage over other offerors is denied since 
two separate agency audits show that data used was substantially 
correct. However, agency advised that verification of such data should 
be made prior to inclusion in solicitation rather than after protest as in 
EOTRED GOR indecent sennesact ni funn teens bat Sic Pe ee 
Form 1519 
Production Planning Schedule 
Pursuant to ASPR 1-2201(d), industrial firm becomes “planned 
producer” of “planned” item under DOD emergency preparedness 
mobilization planning program when it completes and executes DD 
Form 1519, ‘‘Production Planning Schedule.’’____._________----_- aia 


FREEDOM OF INFORMATION ACT 

Disclosure requests 

Contract protester 

Where protester files suit under Freedom of Information Act to 
obtain documents submitted by agency to GAO for in camera review, 
and requests delay of GAO decision on protest pending outcome of suit, 
delay of decision would be unreasonable because of indefinite delay of 
procurement process, severe impact on proposed awardee, and fact that 
delay would permit protester (incumbent contractor) to continue as 
holdover contractor long after new contractor (only possibly protester) 
should have been awarded contract 
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FUNDS 

Appropriated. (See APPROPRIATIONS) 
Balance of Payments Program 

Applicabiity 

Since MAG58 machine gun manufactured by foreign firm represents 
the Government’s minimum needs, and extended period is needed to 
develop domestic supplier of MAG58, Army determination that Balance 
of Payments program (Armed Services Procurement Regulation 6-800- 
6-807) is not applicable to MAG58’s procurement is valid 
Counterpart 

Use by Congressional committees 

In absence of specific authorization in an appropriation act, 22 
U.S.C.A. 1754(b) is the sole authority making counterpart funds (foreign 
currencies) available to members and employees of Congressional com- 
mittees in connection with overseas travel. Under this provision, such 
funds are available only to specific committees, not including the House 
Select Committee on Aging, and to committees performing functions 
under 2 U.S.C.A. 190(d), which refers to standing committees but not 
select committees. Accordingly, members and employees of the House 
Select Committee on Aging are not authorized to use counterpart funds__- 
Federal aid, grants, etc., to States. (See STATES, Federal aid, grants, 

etc.) 
Federal grants, etc., to other than States 

Applicabiity of Federal statutes 

Appropriation, etc., restrictions 

Acquisition by agencies of aircraft and passenger motor vehicles by 
purchase or transfer is prohi>»ited by 31 U.S.C. 638a, unless specifically 
authorized by appropriation act or other law, and this prohibition 
applies to acquisition by transfer by Law Enforcement Assistance 
Admin. of aircraft or passenger motor vehicles for use by grantees in 
their regular law enforcement functions because agency obtains custody 
and accountability and exception would reduce congressional control 
over aircraft and vehicles. See 44 Comp. Gen. 117 

Proposed lump-sum grant by EPA to American Law Institute to 
provide scholarships to defray transportation, food, and lodging expenses 
at environmental law seminar does not violate 31 U.S.C. 551 which 
prohibits use of appropriated funds to pay expenses of conventions or 
gatherings without specific authority since expenditures of properly 
authorized grant funds are not subject to restrictions upon direct 
expenditure of appropriations 

Competitive bidding system 

Where applicable regulations of Federal Govt. agency require that 
procurements by grantees be conducted so as to provide maximum 
open and free competition, certain basic principles of Federal procure- 
ment law must be followed by grantee. Therefore, rejection of low bid 
under grantee’s solicitation as nonresponsive was improper where basis 
for determining responsiveness to minority subcontractor listing re- 
quirement was not stated in IFB and bidder otherwise committed itself 
to affirmative action requirements. It is therefore recommended that 
contract awarded to other than low bidder be terminated 
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FUNDS—Continued 
Federal grants, etc., to other than States—Continued 
Contract status 
GAO will consider protest against contract awarded by grantee in 
order to advise grantor agency whether Federal competitive bidding 
requirements have been met and since courts before which present 
matter is being litigated have expressed interest in GAO views 
GAO will undertake reviews concerning propriety of contract awards 
under Federal grants made by grantees in furtherance of grant purposes 
upon request of prospective contractors where Federal funds in a project 
are significant 
Prior reviews of contracts awarded under Federal grants are con- 
sidered consistent, in the main, with principles enunciated here. How- 
ever, to extent any prior precedent may be inconsistent it should not 
be followed. B-178960, September 14, 1973, overruled 
Educational grants 
Funding 
Direct v. indirect overhead costs 
Sec. 204(d)(2) of National Sea Grant College and Program Act of 
1966, which prohibits Federal funding for purchase or rental of land, or 
purchase, rental, construction, preservation or repair of building, dock 
or vessel applies only to Federal grant payments for direct costs for 
listed categories. This section does not prohibit payments computed 
by using standard indirect overhead cost rates, even though such rates 
may include factors technically attributable to prohibited categories _- - 
Foreign 
United States owned currencies 
Aircraft travel 
American v. foreign carriers 
Specific provisions in appropriation statutes that authorize use of 
foreign currencies for projects involving foreign travel are not viewed 
as having been impliedly modified by enactment of 49 U.S.C. 1517; 
hence, Government-sponsored travel that can be financed only with such 
foreign currencies may be made by noncertificated carrier when other- 
wise available American-flag carriers will not accept such currencies -__- _- 
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS) 
Nonappropriated 
Contract awards 
Protest status 
Since protested award of procurement pursuant to section 22(a) of 
Foreign Military Sales Act will not involve use of appropriated funds, 
matter is not subject to settlement by GAO and is dismissed 
Private donations 
Income from bequest 
Use 
Unspecified purposes 
Forest Products Laboratory, Department of Agriculture, has authority 
to accept bequest from private citizen only for purpose of establishing 
and operating forestry research facilities. It may not enter into cooper- 
ative agreement with University of Wisconsin Foundation to invest 
proceeds of bequest and to use income for fellowships, scholarships, 
special seminars and symposia since agency may not do indirectly what it 
cannot do directly 


227-170 O - 77 - 22 
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FUNDS—Continued 

Private donations—Continued 

Income from bequest—Continued 

Use—Continued 
Unspecified purposes—Continued 

Proposed cooperative agreement provision which would permit recip- 
ient of funds to use funds for unspecified purposes in future at its own 
option is not proper. Appropriated funds may be used only for purposes 
for which appropriated. Proposed provision does not limit future use of 
funds to authorized purposes only 


GARNISHMENT 

Federal funds 

State laws 

State of Washington sought to garnish pay of Air Force civilian 
employee to collect child support under authority of sec. 459 of P.L. 
93-647 by means of administrative garnishment order served on Air 
Force Finance Officer. Air Force refused to effect garnishment on ground 
that administrative order was not “legal process” within meaning of 
statute. In light of purpose of statute and lack of any limiting language, 
we believe “legal process’’ is sufficiently broad to permit garnishment by 
administrative order under Washington procedure. GAO would not 
object to Air Force payments under State administrative order 


GENERAL ACCOUNTING OFFICE 

Contracts 

Contractor’s responsibility 

Contracting officer’s affirmative determination accepted 
Exceptions 

Pilot patent production demonstration contained in IFB and adminis- 
tered to bidder to ascertain technical capability constitutes specific and 
objective responsibility criterion and, therefore, GAO will review con- 
tracting officer’s affirmative responsibility determination to see if cri- 
terion has been met 

Record does not support affirmative responsibility determination 
where agency made sub silentio finding that bidder had demonstrated 
level of achievement equivalent to or in excess of minimum level of 
experience set forth in IFB, i.e., that it had worked on more complex 
equipment for requisite length of time (approximately 5 years) wherein 
same sort of expertise needed in instant contract was brought to bear, 
since record indicates only that bidder (1) had some experience with 
equipment; (2) had some experience with highly sophisticated equip- 
ment; and (3) had 5 years’ general experience, and does not indicate 
extent of experience with either specific or more complex equipment. - - 

Since agency’s determination as to small business firm’s responsibility 
was not reasonable, options should not be exercised and future needs 
resolicited based upon proper statement of actual needs in clear and 
precise terms 

General Accounting Office does not review bid protests involving af- 
firmative responsibility determinations except for actions by procuring 
officials which are tantamount to fraud or where definitive responsi- 
bility criteria set forth in a solicitation allegedly are violated 

Protests. (See CONTRACTS, Protests) 
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GENERAL ACCOUNTING OFFICE—Continued 
Contracts—Continued 
Recommendation for agency review 
Justification for award 
Responding to prior GAO decision, agency furnishes rational support 
for bare conclusions reached by third evaluator (whose views prompted 
source selection) in conflict with technical evaluation committee’s views. 
Committee evaluated and scored only original proposals but not addi- 
tional information resulting from negotiations considered by third 
evaluator which reduced technical evaluation difference of technical 
committee in favor of protester. Additional information from lower 
cost awardee responded satisfactorily to technical problem raised by 
agency which, in large measure, accounted for technical evaluation dif- 
ference between proposals. 54 Comp. Gen. 896, modified 
Recommendation for corrective action 
Where award on basis of initial proposal substantially varying from 
RFP requirements has changed specifications and substantial uncer- 
tainties in initial proposals and improper acceptance of late price modi- 
fication required written or oral discussions with all offerors in competi- 
tive range, protest is sustained. GAO recommends competition be 
renewed through discussions with offerors based on actual minimum 
requirements, disclosing information showing relative importance of 
price as evaluation factor. Depending on competition results, existing 
contract should be terminated for convenience, or, if contractor remains 
successful, contract should be modified pursuant to final proposal. 
Modified in part by 55 Comp. Gen. 972 
Bid which failed to acknowledge IFB amendment increasing Davis- 
Bacon wage rate was properly rejected as nonresponsive, since failure to 
acknowledge amendment was material deviation. Fact that work to be 
performed by craft listed in amendment (bricklayer) was not specifically 
required under specifications is immaterial as agency determined that, 
in course of contract performance, craft could be employed. However, 
recommendation is made that procedures be instituted to assure that 
wage determination modifications are reviewed to ascertain applicabilit; 
to contract prior to inclusion in amendment. 
Recommendation to ASPR Committee and FPR Division 
Revision of late bid provisions of procurement regulations 
Recommendation is made to ASPR Committee and FPR Division 
that GAO comments on possibility that late bid provisions involving 
acceptable evidence to establish timely receipt of bids may be un- 
necessarily causing Govt. to lose benefits of low bids be considered with 
respect to possible revision of procurement regulations 
Recommendations 
Reporting to Congress 
Contract matters 
When contract is awarded on basis of old wage rates after new Service 
Contract Act wage determination has been received after bid opening, 
option should not be exercised since proper way to determine effect of new 
wages is to recompete rather than assume new rate would affect bidders 
equally. Recommendation is being referred to appropriate congressional 
committees pursuant to Legislative Reorganization Act of 1970, 31 
U.S.C. 1172 
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GENERAL ACCOUNTING OFFICE—Continued 

Decisions 

Advance 

Agency heads, etc. Page 

Agency heads and authorized certifying officers have statutory rights 
to an advance decision from the Comptroller General on propriety of 
paying make-whole remedies ordered by appropriate authorities. Thus, 
Board of Appeals and Review, CSC, when ordering make-whole remedies 
should permit agencies opportunity to exercise their right to an advance 
decision from the Comptroller General prior to implementation of 
remedies. Amplified by 55 Comp. Gen. 785 539 

Disbursing and certifying officers 
How requests should be addressed 

Certifying officers should address requests for advance decisions under 
provisions of 31 U.S.C. 82d to the Comptroller General of the United 
States, Washington, D.C. 20548 

Payments prohibited by statute 

In view of certifying officer’s statutory right to request and receive 
advance decision from the Comptroller General on matters of law, certi- 
fying officers are not ‘‘bound” by conclusion of law rendered by agency’s 
general counsel. 31 U.S.C. 82d 

Where there is doubt as to legality of payment, certifying officer’s 
only complete protection from liability for erroneous payment is to 
request and follow Comptroller General’s advance decision under 31 


Procedure 

Although, normally, the Comptroller General of the U.S. GAO would 
not render decision to question of law submitted by certifying officer 
unaccompanied by voucher as required by 31 U.S.C. 82d, statutory 
authority under which GAO renders decisions to certifying officers, 
since question submitted is general in nature and will be recurring one, 
reply to question raised is addressed to head of agency under broad 
authority contained in 31 U.S.C. 74, pursuant to which GAO may 
provide decisions to heads of departments on any question involved in 
payments which may be made by that department 

Questions not on voucher 

Where certifying officer seeks GAO advance decision on matters of 
travel incident to change of permanent duty station or attendance of 
meetings or training but submits voucher relating only to propriety of 
payment of items incident to vacation leave travel, GAO will not 
render decision on matters unrelated to accompanying voucher 

Other than heads of departments, etc. 

In appropriate instances where questions of payments to be made 
by a Governmental department are presented to the Comptroller General 
for decision by a departmental official who is not the department head, 
the questions will be decided and transmitted to the department head 
as if he had submitted them under 31 U.S.C. 74 

Questions as to legality of proposed expenditures submitted by an 
agency official other than the agency head may be decided and trans- 
mitted to the agency head as if questions had been submitted by him 
under 31 U.S.C. 74 
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GENERAL ACCOUNTING OFFICE—Continued 
Decisions—Continued 
Reconsideration 
New contentions v. errors in law or fact 
Contentions made by contracting agency—to effect that turnkey 
housing RFP did not require specific responses in proposals, that devia- 
tions from requirements in successful proposal were minor, that blanket 
offer covered all requirements, that price of successful proposal was 
‘reasonable’ within provisions of ASPR 3-805, and generally, that all 
offerors were fairly treated—do not convincingly demonstrate errors 
of fact or law in prior GAO decision. Decision is affirmed that award 
- to proposal which substantially varied from RFP requirements was 
improper in light cf provisions of 10 U.S.C. 2304(g) and ASPR 3-805_- 
Persons authorized to request 
Even if labor union is assumed to be an “‘interested party,” there is 
no indication that it submitted written comments during the course of 
protest proceedings. Therefore, its letter submitted after decision was 
rendered is not for consideration in connection with pending request for 
reconsideration of protest decision. Modified by 56 Comp. Gen. —— 
(B-185302, Jan. 26, 1977) 
Prior recommendation withdrawn 
On reconsideration, GAO decision 55 Comp. Gen. 201—which sus- 
tained protest against award of negotiated turnkey housing procurement 
and recommended remedy involving renewal of competition among 
offerors and possible termination for convenience of existing contract—is 
modified in part. After considering points raised in requests for recon- 
sideration by contracting agency, contractor and protester, recommenda- 


tion in prior decision is withdrawn, and in all other respects decision is 


Reflecting change in construction of law 
Effective from date of decision 
Comptroller General decision stating that parties in interest who use 
overtime services of Customs Service inspectional employees are not re- 
quired to pay for employees’ retroactive salary increase reflects a change 
in construction of law. Therefore, decision is not retroactive, but is 
effective from date of its issuance. In circumstances present in this case, 
our Office would offer no objection to collection action being terminated 
wader 4 C.F. RO 100.81 ss dese ee Be LI a 
Requests 
Advance 
Voucher submission 
Where certifying officer seeks GAO advance decision on matters of 
travel incident to change of permanent duty station or attendance of 
meetings or training but submits voucher relating only to propriety 
of payment of items incident to vacation leave travel, GAO will not 
render decision on matters unrelated to accompanying voucher 
Rule 
Questions as to legality of proposed expenditures submitted by an 
agency official other than the agency head may be decided and trans- 
mitted to the agency head as if questions had been submitted by him 
under 31 U.S.C. 74 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction 
Contracts 
Contracting officer’s affirmative responsibility determination 
General Accounting Office review discontinued 
Exceptions 
General Accounting Office does not review bid protests involving 
affirmative responsibility determinations except for actions by procuring 
officials which are tantamount to fraud or where definitive responsibility 
criteria set forth in a solicitation allegedly are violated 
Nonappropriated fund activities 
Since protested award of procurement pursuant to section 22(a) of 
Foreign Military Sales Act will not involve use of appropriated funds, 
matter is not subject to settlement by GAO and is dismissed 
Protests generally. (See CONTRACTS, Protests) 
Small business matters 
GAO will not review determination of responsibility when SBA 
issues COC in view of SBA’s statutory authority, absent prima facie 
showing that action was taken fraudulently or with such willful dis- 
regard of facts as to necessarily imply bad faith. Under this standard, 
GAO reviewed COC file and found no evidence of fraud or bad faith---- 
Questions of alleged collusive pattern of bidding by small business 
firms should be referred to Attorney General by procuring agency for 
resolution pursuant to ASPR 1-—111.2, since interpretation and enforce- 
ment of criminal laws are functions of Attorney General and Federal 
courts, not GAO 
Subcontracts 
National Aeronautics and Space Administration’s (NASA) exercise 
of general administrative functions in determining technical approaches 
to problem solving is not sufficient involvement in selection of sub- 
contractor to cause our review of subcontract award since parallel 
development to test multiple approaches to problem solving was reason- 
able and specification prepared as a result thereof for use in subcontract 
award permitted competition, even by protester, and NASA was not in- 
volved in selection as envisioned in 54 Comp. Gen. 767 
Contention that in view of audit and settlement responsibilities (31 
U.S.C. 41, 538, and 71) General Accounting Office lacks authority to 
divest itself of subcontract reviews as matter of policy is rejected 
Manual 
Administrative collection procedures 
Point of dimishing returns 
4 GAO 55.3 
General Accounting Office manual contains provision requiring estab- 
lishment of realistic points of diminishing returns beyond which further 
collection efforts are not justified. B~117604(17), Aug. 20, 1975, modified_ 
Recommendations 
Agency review of technical/cost justification for contract award 
Responding to prior GAO decision, agency furnishes rational support 
for bare conclusions reached by third evaluator (whose views prompted 
source selection) in conflict with technical evaluation committee’s views. 
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GENERAL ACCOUNTING OFFICE—Continued 
Recommendations—Continued 
Agency review of technical/cost justification for contract award——- 
Continued 
Committee evaluated and scored only original proposals but not addi- 
tional information resulting from negotiations considered by third 
evaluator which reduced technical evaluation difference of technical 
committee in favor of protester. Additional information from lower cost 
awardee responded satisfactorily to technical problem raised by agency 
which, in large measure, accounted for technical evaluation difference 
between proposals. 54 Comp. Gen. 896, modified 
Amended HUD regulations 
Insurance premiums on loans 
Claims under mobile home loan insurance pursuant to 12 U.S.C.A. 
1703 by lending institution presently delinquent in insurance premium 
payments may be allowed if default on loan occurred while premium 
payments were current, but cannot be allowed if default occurred or 
was imminent after premium payments became delinquent. Past due 
premium charges may be set off against allowable claims, if lender agrees 
to such setoff. Alternatively, remaining insurance coverage may be 
canceled. In no event is set-off of future premium charges appropriate. 
GAO recommends, pursuant to 31 U.S.C.A. 1176, that HUD regulations 
be amended in terms of foregoing issues and conclusions. Modified 56 
Comp. Gen. —— (B-—183784, Jan. 24, 1977) 
Contracts 
Agency review of procurement po’icies and procedures 
After considering all circumstances of procurement, GAO cannot 
conclude that EPA’s justifications for canceling RFP are clearly without 
reasonable basis. However, since several of alleged justifications are 
subject to question, GAO recommends that EPA Administrator review 
and reconsider proposed cancellation in light of points addressed in 
decision 
Agency review of protest reports 
Prior to submission to GAO 
Though recommendation for corrective action in prior decision 
sustaining protest is withdrawn, decision on reconsideration makes 
further recommendations to Secretary of Navy. Naval Facilities En- 
gineering Command’s (NAVFAC) procedures for furnishing protest 
reports should be reviewed to ensure that all relevant documents— 
including individual technical evaluators’ numerical scoring of pro- 
posals—are furnished to GAO. Also, since award was improper, Secretary 
should cause review of NAVFAC’s actions in procurement to be under- 
taken to ensure compliance with law in future negotiated turnkey housing 
procurements 
Janitorial services 
Procurement methods 
Recommendation is made that options in questioned negotiated jani- 
torial services contract, and similar outstanding janitorial services con- 
tracts, not be exercised and that GSA immediately commence study 
of appropriate methods and clauses for improving formal advertising 
procurement method for future needs of janitorial services 
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GENERAL ACCOUNTING OFFICE—Continued 
Recommendations—Continued 
Contracts—Continued 
Options 
Not to be exercised 
Where agency did not discuss certain areas in proposals simply because 
they were considered “weaknesses,” in that they received less than 
maximum number of evaluation points, as opposed to ‘deficiencies,’ 
which would not satisfy Govt.’s requirements, and agency also changed 
award evaluation cost factors without communicating information to 
offerors, it is recommended that option in contract not be exercised and 
that requirement for option years be resolicited 
Prior recommendation 
Not feasible 
Withdrawn 
GAO recommendation made to Navy in prior decision sustaining 
protest—which contemplated renewal of competition among offerors, 
with possible result that existing turnkey housing contract be terminated 
for convenience—is withdrawn upon reconsideration. Information 
presented by agency and contractor concerning value of work in place 
at time of decision, plus extent of subcontracting for materials, indicates 
implementation of such recommendation is not feasible. Protester’s only 
possible remedy rests with its claim for proposal preparation costs, which 
will be considered in future GAO decision if protester wishes to pursue 
claim pend ates ao. ake aa aula 
Revision of late bid provisions of procurement regulations 
Recommendation is made to ASPR Committee and FPR Division 
that GAO comments on possibility that late bid provisions involving 
acceptable evidence to establish timely receipt of bids may be unneces- 
sarily causing Govt. to lose benefits of low bids be considered with 
respect to possible revision of procurement regulations__-__-_._._----- 
District of Columbia procurement methods 
Cancellation of a subsequent IFB on basis that services were no 
longer required was erroneous where there was in fact a continuing need 
for the services which was being met through a noncompetitive, informal 
agreement with a contractor to a Federal agency—an arrangement 
unauthorized by statute. Recommendation is made that D.C. dis- 
continue present method of procurement and that services be procured 
through formal advertising or an intergovernmental agreement author- 
ized by statute 
Reporting to Congress 
Contract matters 
Where applicable regulations of Federal Govt. agency require that 
procurements by grantees be conducted so as to provide maximum open 
and free competition, certain basic principles of Federal procurement 
law must be followed by grantee. Therefore, rejection of low bid under 
grantee’s solicitation as nonresponsive was improper where basis for 
determining responsiveness to minority subcontractor listing require- 
ment was not stated in IFB and bidder otherwise committed itself to 
affirmative action requirements. It is therefore reeommended that con- 
tract awarded to other than low bidder be terminated 
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GENERAL SERVICES ADMINISTRATION 
Authority 
Space assignment 
Parking 
General Services Administration does not assert, nor does it have, 
authority to force agencies to accept and pay for parking space in excess 
of their stated needs 
User charges 
Where Executive agency other than GSA provides parking space or 
related services to employees, or to others, agency is authorized by 
40 U.S.C. 490(k) to charge occupants therefor if, but only if, rates are 
approved by Administrator of General Services and Office of Manage- 
ment and Budget 
Claims 
Transportation 
Loss and damage claims 
Minimum amounts 
This Office concurs in establishment of any reasonable minimum 
amount for filing claims involving loss and damage to Government 
shipments where cost studies indicate such action is warranted 
Federal Property Management Regulations (FPMR) 
Exchange/sale authority 
Similar items 
Silver for gold 
General Services Administration acted reasonably under section 
201(c) of Federal Property and Administrative Services Act of 1949, 
as amended, and its implementing Federal Property Management 
Regulations, in disapproving proposed exchange of certain quantities 
of silver for an equivalent dollar amount of gold. Since it appears that 
gold to be acquired would not serve the same specific purpose as the 
replaced silver, as required by regulations, proposed exchange is not of 
“similar” items as required by section 201(c). 41 Comp. Gen. 227 
distinguished 
General Supply Fund 
Direct and indirect costs 
Fact that prices of items under contract calling for definite quantity 
with fixed delivery might be lower than prices under requirements 
contract does not mean that the overall cost to Government is less 
since indirect costs associated with definite quantity contract must be 
considered such as cost of extra warehouse storage for additional in- 
ventory, generated excess inventory, and cost of transporting excess 
inventory to other locations 
Procurement 
Requirements contracts 
Determination to issue requirements solicitation to satisfy needs of 
Government for cleaning compounds, solicitation containing minimum 
and maximum order limitation, is valid determination within ambit of 
sound administrative discretion where solicitation is issued pursuant to 
requirements of section 1-3.409 of Federal Procurement Regulations 
and section 5A—72.105-3(c) of General Services Procurement Regula- 
tions and results in overall economy to Government 
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GENERAL SERVICES ADMINISTRATION—Continued 

Insurance on overseas automobiles 

Regulations 

General Services Administration (GSA) may provide by regulation 
for purchase of annual or trip insurance policies on Government vehicles 
regularly or intermittently driven into foreign countries where require- 
ments of law that insurance be carried or legal procedures which may 
result in extreme difficulties to Government employees when involved 
in an accident require such purchase. To the extent inconsistent, 39 
Comp. Gen. 145, 19 id. 798, and similar cases are overruled 
Mileage rates for overseas automobiles 

Regulations 

We have no legal objections, if GSA determines it is in best interests 
of Government, to amendment of FTR to provide higher mileage al- 
lowance rates for operation of privately owned vehicles by Government 
employees in foreign countries than for operation of such vehicles in 
United States, within overall statutory limit. FTR are statutory regu- 
lations, and such amendments are for determination by agency author- 
ized to promulgate the travel regulations 
Services for other agencies, etc. 

Automated payroll system for Administrative Office of U.S. Courts 

Interagency agreement entered into in fiscal year 1976 by General 
Services Administration and Administrative Office of U.S. Courts for 
design and implementation of automated payroll system under section 
111 of Federal Property Act, 40 U.S.C. 759, rather than Economy Act, 
31 U.S.C. 686, is not subject to 31 U.S.C. 686-1, which limits duration 
of appropriation obligations only in Economy Act transactions. Such 
agreement constitutes valid obligation against fiscal year 1976 Adminis- 
trative Office appropriation to meet bona fide 1976 need___ _______-_- 

Procurement 

Automatic Data Processing Systems 

Validity of award by FEA for dedicated automatic data processing 
services through facilities management contract was not affected by 
Brooks Act, 40 U.S.C. 759, and implementing regulations and policies, 
because FEA was entitled to rely on authorizations to proceed with pro- 
curement given by OMB and GSA after reviews of solicitation and FEA’s 
cost and other justifications. Also, provisions of OMB Cir. No. A-54 and 
FMC 74-5 concerning ADPE acquisitions are ordinarily executive branch 
policy matters not for resolution by GAO 

Space assignment 

Parking 

General Services Administration does not assert, nor does it have, 
authority to force agencies to accept and pay for parking space in excess 
Ob Gur seted. o00Mh... sc. aceldasions sacs mcuiseed 897 


GIFTS 
Donations. (See DONATIONS) 


GOLD 
Silver for gold 
Exchange or sale for similar items 
General Services Administration acted reasonably under section 201(c) 
of Federal Property and Administrative Services Act of 1949, as amended, 
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GOLD—Continued 
Silver for gold—Continued 
Exchange or sale for similar items—Continued 

and its implementing Federal Property Management Regulations, in 
disapproving proposed exchange of certain quantities of silver for an 
equivalent dollar amount of gold. Since it appears that gold to be 
acquired would not serve the same specific purpose as the replaced silver, 
as required by regulations, proposed exchange is not of “similar” items 
as required by section 201(c). 41 Comp. Gen. 227 distinguished 


GRANTS 

Authority of agency to impose conditions 

LEAA organizational conflict of interest guideline precluding con- 
tractors who draft or develop specifications for LEAA grantee procure- 
ments from competing for those procurements, which was promulgated 
under LEAA rule-making authority and attached as binding condition 
on LEAA grants, is reasonably related to purposes of LEAA enabling 
legislation, since LEAA may impose reasonable conditions on its grants 
to assure Federal funds are expended in fiscally responsible and proper 
manner consistent with Federal interests, and condition is not imposed 
in contravention of any law 

LEAA organizational conflict of interest guideline for grantee pro- 
curements, which reads: ‘‘Contractors that develop or draft specifica- 
tions, requirements, statements of work and/or RFP’s for a proposed 
procurement shall be excluded from bidding or submitting a proposal to 
compete for the award of such procurement” is not unenforceably vague, 
since terms used in guideline have clear meaning in this context 
Grantee tax indebtedness 

Set-off 

Set-off of grant payments suspended or withheld against tax delin- 
quency of grantee is not appropriate since grant payments are not 
reimbursements for expenses already incurred by grantee and therefore 
do not constitute debts of the United States 
Scholarships 

Environmental Protection Agency 

Proposed lump-sum grant by EPA to American Law Institute to 
provide scholarships to defray transportation, food, and lodging expenses 
at environmental law seminar does not violate 31 U.S.C. 551 which 
prohibits use of appropriated funds to pay expenses of conventions or 
gatherings without specific authority since expenditures of properly 
authorized grant funds are not subject to restrictions upon direct 
expenditure of appropriations 
To other than States. (See FUNDS, Federal grants, etc., to other than 

States) 
To States. (See STATES, Federal aid, grants, etc.) 


GRATUITIES 
Reenlistment bonus 
Recoupment for failure to complete enlistment 
Computation of time lost 
Enlisted member’s period of authorized.excess leave pending appellate 
review of his court-martial including a bad conduct discharge is creditable 
service for computing period served on term of enlistment and, even 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Recoupment for failure to complete enlistment—Continued 
Computation of time lost—Continued 
though court-martial sentence was approved and discharge effected 
thereafter, period of such leave is not to be included in unexpired 
part of member’s enlistment upon which computation of recoupment 
of reenlistment bonuses is based 
Selective Reenlistment Bonus 
Computation 
Multiplier 
Use of full month of service only 
For the purpose of computing the Selective Reenlistment Bonus 
under 37 U.S.C. 308, as amended, a fraction of a month of additional 
obligated .service may not be counted as a full month in determining 
monthly fractions of a year because, unlike similar statutes where 
specific authorization to do so is provided therein, 37 U.S.C. 308, as 
amended, contains no authorization to permit fractions of months to be 
counted as whole months 
Use of unexpired term of prior enlistment 
Service member who, within 3 months of the expiration of his current 
enlistment or extension thereof, is discharged pursuant to the authority 
of Secretary concerned under 10 U.S.C. 1171, where such discharge is 
for the sole purpose of reenlisting, may not have that unexpired term 
of enlistment or extension thereof considered as “additional obligated 
service” for purpose of determining the multiplier for Selective Reen- 
listment Bonus computation under 37 U.S.C. 308, as amended by Pub. 
L. 93-277, May 10, 1974, 88 Stat. 119 
Use of years, months and days of service 
The Selective Reenlistment Bonus entitlement provided for in 37 
U.S.C. 308, as amended, may not be computed by using as the multiplier, 
the years, months and days of additional obligated service because that 
section clearly and unambiguously limits that multiplier to “the number 


of years, or the monthly fractions thereof, of additional obligated 
service”’ 


Six months’ death 

Beneficiary designation 

Where claimant obtained Mexican divorce from prior spouse and sub- 
sequently married deceased member, fact that Coast Guard paid her 
member’s unpaid pay and allowances as designated beneficiary under 
clause (1) of 10 U.S.C. 2771(a) does not estop Govt. from challenging 
validity of marriage since such payment was neither determinative of 
quéstion of her marital status nor was such question even in issue 

Claim 

Denied 

Denial of claim for six months’ death gratuity under 10 U.S.C. 1477 
does not constitute taking of member’s property without due process 
since amount in question is not property of deceased member but rather 
gratuity payable out of Federal funds specifically authorized by law.--. 533 
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GRATUITIES—Continued 

Six months’ death—Continued 

Divorce 

Mexican Page 

Where claimant obtained Mexican divorce from prior spouse, subse- 
quently married member in Calif. and claims death gratuity as his sur- 
viving spouse, legality of marital status of deceased and claimant is too 
doubtful for payment of death gratuity in absence of declaratory decree 
from court of competent jurisdiction in the U.S. recognizing validity of 
Mexican divorce so that any impediment to the validity of claimant’s 
marriage to member arising out of divorce proceedings may be removed_ 

Member killed by person claiming 

Claim of widow of deceased service member for entitlement to both 
six months’ death gratuity (10 U.S.C. 1477) and unpaid pay and allow- 
ances (10 U.S.C. 2771), where she admitted killing him and was indicted 
for murder, is denied, even though she claimed self-defense and nolle 
prosequi was entered on indictment, since due to certain information of 
record, the lack of felonious intent cannot be established 


HAWAII 
Employees 
Renewal agreement travel 
Dependents 
Alternate locations 
When dependents of employee are not permitted to accompany him to 
post of duty outside continental U.S., or in Hawaii or Alaska, and are 
transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and em- 
ployee’s place of actual residence at time of appointment or transfer to 
post of duty 
Station allowances 
Military personnel. (See STATION ALLOWANCES, Military personnel, 
Excess living costs outside United States, etc.) 


HIGHWAYS 

State roads 

Traffic lights 

Benefit of Government 

Costs of procuring and installing traffic control light on Federal prop- 
erty to regulate traffic at intersection of Federal installation and State 
highway may be paid by the Army since the structure is located entirely 
on Federal property, for the benefit primarily of Federal employees or 
military members, and is necessary for safe ingress and egress to the 
military installations. 36 Comp. Gen. 286 and 51 id. 135, distinguished _- 
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HOLIDAYS 
Monday 
Effect on entitlements 
Subsistence 
Per diem 
Employee who traveled during working hours on Friday to report for 
temporary duty the following Tuesday, day after Monday holiday, may 
not be paid per diem for intervening 3-day weekend. While 5 U.S.C. 
6101(b)(2) requires that to maximum extent practicable agencies sched- 
ule travel during regular duty hours, payment of 2 days or more addi- 
tional per diem to facilitate such scheduling has been held unreasonable. 
Where 2 days per diem would be required and commencement of assign- 
ment cannot be otherwise scheduled, employee may be required to travel 
on own time 


HOUSING 

Construction 

Turnkey contract. (See HOUSING, ‘‘Turnkey’’ developers, Contracts) 
Displacement 

Relocation costs 

Effective date of entitlement 

Tenant who vacated premises subsequent to written purchase offer 
by Architect of the Capitol qualifies as “displaced person” and is en- 
titled to benefits applicable to displaced tenants under Uniform Reloca- 
tion Assistance and Real Property Acquisition Policies Act of 1970, 
since Govt. made firm offer to purchase property from owner, tenant 
moved after this offer, and Govt. actually acquired property_--_-_-_-_-_--- 
Loans 

Default 

Insurance coverage 
Advance premiums 

Timely payment by insured lender of premiums for mobile home loan 
insurance under sec. 2, title I, of National Housing Act, as amended, 
12 U.S.C.A. 1703—which requires payment of premiums “in advance’’— 
is prerequisite to continued insurance coverage. There is no basis for 
implication, underlying HUD proposal to set off against insurance 
claims past due and future premiums of delinquent lending institution, 
that insurance coverage is unaffected by nonpayment of premiums. 
Modified by 56 Comp. Gen. (B-183784, Jan. 24, 1977) 

Failure to obtain 

Bank requested FHA reimbursement under insurance pursuant to 
12 U.S.C. 1703 for loss sustained when borrower defaulted on home 
improvement loan. While bank states it reported loan to FHA as re- 
quired, FHA has no record that bank had applied for loan insurance 
and consequently bank was not billed for and did not pay advance 
premium required by that statute. Further, bank had actual notice that 
loan is not insured until acknowledged by FHA in monthly statement 
and bank admittedly erred in not recognizing on timely basis omission 
of this loan in next monthly statement rendered by FHA. Therefore, 
we conclude that in absence of showing of actual negligence by FHA, 
loan was not insured and reimbursement would be improper.- - - - -- ---- 
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HOUSING—Continued 

Loans—Continued 

Default—Continued 

Mobile home repossessed and sold 
Computation of Government’s claim 

Lender’s claim on Govt-insured mobile home loan in default may 
properly be certified for payment based on sale price of mobile home, 
notwithstanding that regulation calls for use of higher of sale price or 
appraised value, where lender complied with regulations and acted con- 
sistently with protection of Govt.’s interest and where, through no fault 
of lender, appraised value cannot be ascertained 

Maturity date of loan 

Since note dated May 1, 1970, submitted for insurance pursuant to 
Title I of National Housing Act contained projected maturity date 17 
days in excess of 7 years and 32 days maximum that was prescribed by 
statute when loan was made, claim submitted by bank—which is pri- 
marily responsible for assuring that term of note does not exceed statu- 
tory limitation—for reimbursement of its loss on note must be denied. 
Although note was not assigned to bank or funds disbursed thereby until 
May 19, 1970, statute specifically limits term of obligation or note 
underlying loan and makes no provision for exceptions_-_-____-___-_~- 
‘‘Turnkey’’ developers 

Contracts 

Negotiation procedures 

By accepting offeror’s initial turnkey housing proposal—regarded as 
most favorable to Govt.—which nonetheless substantially varied from 
specific RFP requirements, Navy waived those requirements for pur- 
poses of competition among seven offerors in competitive range. This 
change in specifications, without complying with provisions of ASPR 
3-805.4, deprived other offerors of equal opportunity to compete and 
Govt. of benefits of maximum competition. Modified in part by 55 
Comp. Gen. 972 

Although there were shortcomings and omissions in proposal of 
awardee under Navy negotiated fixed price “turnkey” family housing 
procurement and relatively minor inconsistencies and errors in tech- 
nical evaluation of protester’s and awardee’s proposal, determination by 
Navy, in its broad discretion, that awardee had highest technically 
evaluated proposal had reasonable basis, and initial proposal award 
based upon lowest dollar per technical quality point ratio to awardee, 
who had higher priced, higher technically rated proposal, was reasonable 
despite protester’s over $600,000 lower offered price 

Navy RFP for “turnkey” family housing, which listed major technical 
criteria in descending order of importance and listed and explained all 
subcriteria of major criteria, although subcriteria’s relative weight was 
not disclosed, has satisfied requirement that prospective offerors be 
informed of broad scheme of scoring to be employed and given reason- 
ably definite information as to degree of importance to be accorded to 
particular factors in relation to each other. Disclosure of precise numer- 
ical weights is not required. However, RFP is defective for failing to 
disclose role of price in evaluation scheme 
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HOUSING—Continued 

‘‘Turnkey’’ developers—Continued 

Contracts—Continued 

Negotiation procedures—Continued 

On reconsideration, GAO decision 55 Comp. Gen. 201—which sus- 
tained protest against award of negotiated turnkey housing procurement 
and recommended remedy involving renewal of competition among 
offerors and possible termination for convenience of existing contract— 
is modified in part. After considering points raised in requests for 
reconsideration by contracting agency, contractor and protester, recom- 
mendation in prior decision is withdrawn, and in all other respects 
decision is affirmed 

Though recommendation for corrective action in prior decision 
sustaining protest is withdrawn, decision on reconsideration makes 
further recommendations to Secretary of Navy. Naval Facilities En- 
gineering Command’s (NAVFAC) procedures for furnishing protest 
reports should be reviewed to ensure that all relevant documents— 
including individual technical evaluators’ numerical scoring of pro- 
posals—are furnished to GAO. Also, since award was improper, Secretary 
should cause review of NAVFAC’s actions in procurement to be under- 
taken to ensure compliance with law in future negotiated turnkey housing 
procurements 


HOUSING AND URBAN DEVELOPMENT DEPARTMENT 

Defaulted loans. (See HOUSING, Loans, Default) 
Loans and grants 

Mobile home loan insurance 

‘In advance’’ premiums 

Timely payment by insured lender of premiums for mobile home loan 
insurance under sec. 2, title I, of National Housing Act, as amended, 
12 U.S.C.A. 1703—which requires payment of premiums ‘“‘in advance’’— 
is prerequisite to continued insurance coverage. There is no basis for 
implication, underlying HUD proposal to set off against insurance 
claims past due and future premiums of delinquent lending institution, 
that insurance coverage is unaffected by nonpayment of premiums. 
Modified by 56 Comp. Gen. —— (B-—183784, Jan. 24, 1977) 
Urban redevelopment projects 

Rehabilitation loan program 

Appropriation availability 

Under section 312 of Housing Act of 1964, as amended, and language 
of 1977 appropriation act, Department of Housing and Urban Develop- 
ment may make new commitments for rehabilitation loans immediately 
after August 22, 1976, from previous appropriation balances which would 
otherwise become unavailable after that date. Ambiguous reference to 
such prior appropriations in 1977 appropriation act could be read as 
making prior appropriations available only during fiscal year 1977. 
However, this narrow construction would create hiatus in funding from 
August 22 to October 1, 1976, which was clearly not intended by 
Congress 
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HUSBAND AND WIFE 

Marriage validity 

Challenged 

Mexican divorce 

Where claimant obtained Mexican divorce from prior spouse and sub- 
sequently married deceased member, fact that Coast Guard paid her 
member’s unpaid pay and allowances as designated beneficiary under 
clause (1) of 10 U.S.C. 2771(a) does not estop Govt. from challenging 
validity of marriage since such payment was neither determinative of 
question of her marital status nor was such question even in issue _____ 

Six months’ death gratuity purposes 

Where claimant obtained Mexican divorce from prior spouse, sub- 
sequently married member in Calif. and claims death gratuity as his 
surviving spouse, legality of marital status of deceased and claimant is 
too doubtful for payment of death gratuity in absence of declaratory 
decree from court of competent jurisdiction in the U.S. recognizing 
validity of Mexican divorce so that any impediment to the validity of 
claimant’s marriage to member arising out of divorce proceedings may 
be removed 
Married subsequent to change of station 

Temporary lodging allowance entitlement 

Payment of temporary lodging allowance is not authorized where 
member marries after being transferred to Hawaii and new wife travels 
to his duty station at his personal expense, since the member had no 
dependent on the effective date of his transfer to Hawaii and his vacating 
of the lodgings he originally occupied while looking for family quarters 
was not for reasons beyond the control of the member within contem- 
plation of paragraph M4303-1, item 2, Volume 1, Joint Travel 
Regulations 


IMMIGRATION AND NATURALIZATION SERVICE (See JUSTICE DE- 
PARTMENT, Immigration and Naturalization Service) 


INDIAN AFFAIRS 

Bureau of Indian Affairs 

Contracts. (See INDIAN AFFAIRS, Contracts, Bureau of Indian Affairs) 

Employees 

Hotel-motel tax 
Alaska 

Cost of hotel or motel room to BIA employees on official business is 
sum of rental fee plus applicable taxes. Legal incidence of Anchorage, 
Alaska, hotel-motel rental tax is on the Federal employee when Govern- 
ment reimburses its employees via per diem or actual expenses allow- 
ance. Constitutional exemption from State and local taxes does not 
apply when Government is not itself contractually obligated to hotel- 
motel, even though it has voluntarily assumed economic burden thereof - - 
Contracts 

Bureau of Indian Affairs 

Indian Self-Determination Act 
Applicability of Federal contracting laws and regulations 

Proposed award of school design contract to Indian school board under 
title I, Public Law 93-638—“Indian Self-Determination Act’’—is not 
objectionable, provided requirements of act and its regulations are 


227-170 O - 77 - 23 
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INDIAN AFFAIRS—Continued 

Contracts—Continued 

Bureau of Indian Affairs—Continued 

Indian Self-Determination Act—Continued 
Applicability of Federal contracting laws and regulations—Con. Page 

satisfied. Act provides contracting authority covering broad range of 
Indian programs and independent of contracting laws and regulations 
ordinarily applicable to Interior Department, including Brooks Bill 
architect-engineer selection procedure (40 U.S.C. 541, et seq., and FPR 
subpart 1-4.10). Therefore, protest by architectural firm competing in 
Brooks Bill procurement initiated prior to school board’s application 
for contract under P.L. 93-638 is denied 
Indian students 

Hotel-motel tax 

Alaska 

When Bureau of Indian Affairs (BIA) contracts with hotel or motel 
to provide housing and subsistence to Indian students in transit, the 
Federal agency and not the beneficiary is the renter. The legal incidence 
of the hotel-motel rental tax imposed by Anchorage, Alaska, therefore, 
falls on the BIA which is constitutionally immune from State and local 
taxes. 53 Comp. Gen. 69 is modified accordingly 


INSURANCE 
Car rentals 
Vehicles operated in foreign countries 
We have no legal objection to deletion of restriction in FTR (FPMR 
101-7) para. 1-3.2c against reimbursement of Government employees 


for purchase of additional insurance available on vehicles rented for use 
in foreign countries if GSA determines this is in best interests of Govern- 
ment. FTR are statutory regulations, and question of whether or not 
reimbursement for costs of additional insurance on rental vehicles should 
be permitted, is within discretion of agency authorized to promulgate 
the particular regulations involved 

Government employee may be partially reimbursed for costs of insur- 
ance purchased on vehicle commercially leased on long-term basis to 
extent necessary for hire and operation of motor vehicles on German 
roads. Excess coverage not required by statute and regulation or by 
industrial custom to enable commercial hire of vehicle and operation of 
vehicle on German roads is considered personal to employee and may not 
be certified for payment 
Government 

Self-insurer 

Under long-standing policy of the Government that it is self-insurer 
and will not purchase commercial insurance against loss or damage to 
its own property, insurance should not have been purchased on a NASA 
exhibit loaned to a unit of the Air Force for display purposes. However, 
since self-insurance principle is one of policy rather than positive law 
and instant insurance coverage was issued in good faith, premium may 
be paid 

Exception 
Federal Home Loan Bank Board building 

Federal Home Loan Bank Board may purchase insurance covering risk 

of loss to new building. Government policy of insuring its own risks of 
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INSURANCE—Continued 

Government—Continued 

Self-insurer—Continued 

Exception—Continued 
Federal Home Loan Bank Board building—Continued 

loss, based on wide distribution of type and geographical location of its 
risks, does not apply here since total loss may be ultimately sustained by 
Federal Home Loan Bank System due to nature of funding for building__ 
Motor vehicles 

Government 

Operated in foreign countries 

General Services Administration (GSA) may provide by regulation 
for purchase of annual or trip insurance policies on Government vehicles 
regularly or intermittently driven into foreign countries where require- 
ments of law that insurance be carried or legal procedures which may 
result in extreme difficulties to Government employees when involved 
in an accident require such purchase. To the extent inconsistent, 39 
Comp. Gen. 145, 19 id. 798, and similar cases are overruled ___-__- weiss 
Premiums 

Federal Housing Administration loan insurance 

Bank requested FHA reimbursement under insurance pursuant to 12 
U.S.C. 1703 for loss sustained when borrower defaulted on home im- 
provement loan. While bank states it reported loan to FHA as required, 
FHA has no record that bank had applied for loan insurance and conse- 
quently bank was not billed for and did not pay advance premium 
required by that statute. Further, bank had actual notice that loan is 
not insured until acknowledged by FHA in monthly statement and bank 
admittedly erred in not recognizing on timely basis omission of this 
loan in next monthly statement rendered by FHA. Therefore, we con- 
clude that in absence of showing of actual negligence by FHA, loan 
was not insured and reimbursement would be improper 

Foreign insurance law requirements 

We are not required to object to reimbursement of Government 
employees for costs of “trip insurance’? purchased while operating 
Government-owned or privately owned vehicles in foreign countries as 
“miscellaneous expense’’ covered by Federal Travel Regulations (FTR) 
(FPMR 101-7) para. 1-9.1d. However, we believe change in FTR spe- 
cifically providing for such reimbursement would be desirable because 
present applicable FTR sections do not provide for payment for any 
kind of insurance on vehicles operated in foreign countries 

Mobile home loan insurance 

Claims under mobile home loan insurance pursuant to 12 U.S.C.A. 
1703. by lending institution presently delinquent in insurance premium 
payments may be allowed if default on loan occurred while premium 
payments were current, but cannot be allowed if default occurred or 
was imminent after premium payments became delinquent. Past due 
premium charges may be set off against allowable claims, if lender 
agrees to such setoff. Alternatively, remaining insurance coverage may 
be canceled. In no event is set-off of future premium charges appro- 
priate. GAO recommends, pursuant to 31 U.S.C.A. 1176, that HUD 
regulations be amended in terms of foregoing issues and conclusions. 
Modified by 56 Comp. Gen. —— (B-183784, Jan. 24, 1977) 
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INTEREST 

Contracts 

Interest on investment or borrowings 

Failure of procuring activity to inform competing offeror in negotiated 
procurement for fixed-price contract that Govt. would directly reimburse 
contractor for interest on borrowings to finance plant expansion when 
reimbursement is prohibited by agency procurement regulation denied 
such offeror opportunity to compete on equal basis__________________ 

Although technical “transfusion’’ of one offeror’s unique or innovative 
idea to other offerors is prohibited, offeror’s request for direct reimburse- 
ment by Govt. of its interest expense is not such a unique or innovative 
idea, but is suggestion for departure from procurement “ground rules’’ 
which, if accepted by agency, must be communicated to all competing 
offerors 
Payment delay 

Contracts 

Army proposal to pay interest on amounts already due or subsequently 
to become due and payable under contracts executed in violation of 
Antideficiency Act, and for which payment has been delayed due to 
unavailability of funds, is improper since this would increase amount of 
overobligation, constituting new and additional violation of Anti- 
deficiency Act 


INTERIOR DEPARTMENT 
Appropriations. (See APPROPRIATIONS, Interior Department) 
Bureau of Indian Affairs. (See INDIAN AFFAIRS) 
Bureau of Mines 
Mine inspectors 
Overtime and traveltime 
Mine inspectors who work first-40-hour workweeks may be compen- 
sated for time spent in travel on official business during their first 40 
hours. Any time spent in nontravel work after first 40 hours is compen- 
sable overtime. B-179186, October 24, 1973, modified 
Mine inspectors’ travel, which due to nature of mine inspection work 
is found to be inherent part of and inseparable from their work, is com- 
pensable as regular or overtime work. However, mine inspectors are 
prohibited from receiving overtime compensation for any time they 
spend in training under Government Employees’ Training Act. 5 U.S.C. 
4109. B-179186, October 24, 1973, modified 
Employees 
Wage board employees 
Reclamation Service. (See RECLAMATION SERVICE, Employees, 
Wage board employees) 
National Park Service 
Park police 
Compensation 
Increases 
Under sec. 501 of D.C. Police and Firemen’s Salary Act of 1958, as 
amended, officers and members of U.S. Park Police and Executive 
Protective Service (formerly White House Police) are entitled to same 
rates of compensation as those granted under that Act to Metropolitan 
Police Force of D.C. By virtue of sec. 501, enactment of legislation by 
Council of D.C. increasing salaries of Metropolitan Police under 1958 
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INTERIOR DEPARTMENT— Continued 
National Park Service—Continued 
Park police—Continued 
Compensation—Continued 
Increases—Continued 
Act will have effect of granting like increases to U.S. Park Police and 
Executive Protective Service until Congress otherwise provides 
Reclamation Service. (See RECLAMATION SERVICE) 


INTERNAL REVENUE SERVICE 

Employees 

Claim for additional reimbursement for temporary quarters 

Internal Revenue Service employee, transferred from Sao Paulo, 
Brazil, to Washington, D.C., incurred 48 days of temporary quarters 
expenses. Reimbursement for such expenses is limited to 30 days since 
extension for additional 30 days may be granted only for transfers to or 
from Alaska, Hawaii, the territories or possessions, Puerto Rico, or the 
Canal Zone. 5 U.S.C. 5742a(a) (3). Claim for expenses of additional 18 
days spent in temporary quarters may not be allowed 

Contribution from private sources 

Travel reimbursement 

Internal Revenue Service (IRS) proposal that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific 
authority to accept voluntary contributions or travel reimbursements, 
IRS would be required to deposit such funds into miscellaneous receipts 
of the Treasury by 31 U.S.C. 484 (1970) 
Fines 

Violation of wagering tax 

Refunds 
Appropriation chargeable 

Refund by IRS of fine paid pursuant to conviction for violation of 
wagering tax statutes, which refund was ordered in connection with sub- 
sequent vacation of judgment, should be charged against account 
20X0903 (Refunding Internal Revenue Collections) rather than account 
20X1807 (Refund of Moneys Erroneously Received and Covered), since 
initial receipt of fine by IRS was apparently treated as internal revenue 
collection, and account 20X1807 is available only when refund is not 
properly chargeable to any other appropriation 625 
Tax matters 

Grantees of grant programs 

Section 115 of Economic Opportunity Amendments of 1969, 42 U.S.C. 
2705, requires that upon notification from Treasury Secretary of grantee 
tax delinquency, Director, Community Services Administration, must 
suspend grant payments to “any person otherwise entitled to receive 
a payment pursuant to a grant’’ in amount sufficient to satisfy de- 
linquency. Statute does not distinguish between delinquencies incurred 
before and those incurred after awarding of grant but legislative history 
indicates all outstanding delinquencies were intended to be included. 
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INTERNAL REVENUE SERVICE—Continued 
Tax matters—Continued 
Grantees of grant programs—Continued 
Hence, all grant payments, up to amount of total delinquency, must be 
suspended until satisfactory provision for payment of delinquency is 
Ns SOC ta Sakshi cod ane sees tines ow aeUb aoebbs ee day saben 


IRAN 

Home of selection at retirement 

Military members 

Member, who on retirement traveled to his home of selection in Iran 
with wife on American flag commercial air carrier chartered by his new 
employer and who had $950 included in annual statement of earnings by 
employer as amount paid to third party for travel expenses, is not entitled 
to reimbursement of air travel expenses since that travel was not per- 
formed at personal expense as required by applicable regulations 


JOINT VENTURES 
Bids 
Bid guarantee 
Deficiencies 
Documentary letter of credit furnished as bid guarantee does not 
constitute “firm commitment” as required by solicitation and ASPR 
7-2003.25, thereby rendering bid nonresponsive, since letter of credit 
was not accompanied by bidder’s signed withdrawal application which 
would have to be presented to bank in order for letter of credit to be 
honored 


JUDGMENTS, DECREES, ETC. 
Courts. (See COURTS, Judgments, decrees, etc.) 


JUSTICE DEPARTMENT 
Immigration and Naturalization Service 
Repair and maintenance of International Boundary fences 
Appropriation of INS may be used to repair International Boundary 
fences on private property if expenditures and improvements are 
necessary for effective accomplishment of purposes of Service’s appropri- 
ation, are in reasonable amounts, are made for principal benefit of U.S. 
and interests of Govt. are fully protected 
Law Enforcement Assistance Administration. (See LAW ENFORCE- 
MENT ASSISTANCE ADMINISTRATION) 


LABOR DEPARTMENT 

Bureau of Labor Statistics 

Consumer price index 

Food prices 
Subsistence 
Relocation expenses 

Transferred employee spent $912.59 for food items in 30-day period, 
including $425.70 in 1 day. Because Federal Travel Regulations (FPMR 
101-7) para. 2—5.4a limits reimbursement to reasonable costs of meals 
(including groceries consumed while in temporary quarters) and De- 
partment of Labor statistics indicate family, similar to that of employee, 
would spend between $329 and $413 per month, such expenses are con- 
sidered unreasonable in absence of additional evidence that they were 
justified 
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LABOR DEPARTMENT—Continued 
Programs 
‘‘Win’’ v. Service Contract Act Page 
Protests against award of contracts because possible competitive ad- 
vantages may accrue to competitors availing themselves of ‘‘WIN”’ pro- 
gram (providing for limited wage rate reimbursement and tax benefits for 
hiring and training of welfare recipients) are denied since matter is con- 
jectural and any competitive advantages wou!d not result from preferen- 
tial or unfair treatment by Govt. While possible ramification of WIN 
program might be inconsistent with one purpose of Service Contract 
Act of 1965, program is not contrary to any provision of Act 


LAW ENFORCEMENT ASSISTANCE ADMINISTRATION 

Grants-in-aid 

Guidelines 

Conflict of interest 

LEAA organizational conflict of interest guideline precluding contrac- 
tors who draft or develop specifications for LEAA grantee procurements 
from competing for those procurements, which was promulgated under 
LEAA rule-making authority and attached as binding condition on 
LEAA grants, is reasonably related to purposes of LEAA enabling 
legislation, since LEAA may impose reasonable conditions on its grants to 
assure Federal funds are expended in fiscally responsible and proper 
manner consistent with Federal interests, and condition is not imposed 
in contravention of any law 


LEASES 
Agreement to execute lease 
Federal project status 
Relocation expenses to ‘‘displaced persons’’ 
Effective date of entitlement 
Tenant who vacated premises subsequent to written purchase offer by 
Architect of the Capitol qualifies as “displaced person” and is entitled 
to benefits applicable to displaced tenants under Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970, since 
Govt. made firm offer to purchase property from owner, tenant moved 
after this offer, and Govt. actually acquired property 
Automatic Data Processing Systems 
Equipment. (See EQUIPMENT, Automatic Data Processing Systems, 
Leases) 
Oil and gas. (See OIL AND GAS, Leases) 
Parking space 
Appropriations. (See APPROPRIATIONS, Availability, Parking space) 
Rent 
Equipment, etc. 
Destruction by fire 
When bailed property is destroyed, its availability for use is ended 
and bailment is at an end. Rental payments are not authorized beyond 
date subject matter of bailment was destroyed 
Oil and gas. (See OIL AND GAS, Leases, Rental) 
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LEAVES OF ABSENCE 
Administrative leave 
Acclimatization rest. (See LEAVES OF ABSENCE, Administrative leave, 
Rest periods, After overseas travel) 
Awaiting arrival of movers 
Transferred employee seeks restoration of 8 hours annual leave charged 
to leave account while awaiting arrival of movers on scheduled day of 
travel. If agency to which employee is assigned determines that claimant 
delayed travel while reasonably and necessarily awaiting movers, GAO 
would interpose no objection if claimant was administratively excused 
for such time as was essential for such purpose 
Rest periods 
After overseas travel 
Granting of administrative leave to employee for acclimatization rest 
after he completed a full day of duty and traveled over 7 hours by air on 
return from Guam after crossing international date line is proper exer- 
cise of administrative authority. This is so since the CSC has not issued 
general regulations covering the granting of administrative leave and, 
therefore, each agency, under general guidance of decisions of Comp- 
troller General, which are discussed in applicable FPM Supplement, has 
responsibility for determining situations in which excusing employees 
from work without charge to leave is appropriate 
Annual 
Accural 
Maximum limitation 
Forfeiture due to administrative error 
Employee retired effective December 31, 1974, and received tem- 
porary appointment effective Jan. 1, 1975, not to exceed June 30, 1975. 
Since there was no break in service, employee’s annual leave balance 
was transferred to new appointment and he forfeited 80 hours of annual 
leave at end of leave year pursuant to 5 U.S.C. 6304. Agency is requested 
to determine whether it violated mandatory requirement to advise 
employee he would forfeit annual leave if he accepted temporary ap- 
pointment without break in service. If such violation occurred, leave is 
for restoration under 5 U.S.C. 6304(d) (1) (A) 
Court 
Jury duty 
Travel time 
Between duty station and court 
When end of employee’s scheduled workday coincides with beginning 
of Federal jury service, there is no necessity to prorate jury fee. Any 
travel time between duty station and court is to be considered as court 


Home leave travel of overseas employees 

Traveltime 

Employee, whose duty station is at Juneau, Alaska, must be charged 
annual leave for each day he would otherwise work and receive pay while 
on vacation leave, irrespective of when he commenced or completed 
travel, because 5 U.S.C. 6303(d), which provides leave-free travel time 
for employees whose duty station is outside the United States, does not 
apply to travel from Alaska, which is a State 
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LEAVES OF ABSENCE—Continued 
Lump-sum payments 
Removal, suspension, etc., of employee 
Refund on reinstatement 
Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Lump-sum pay for 
annual leave may not be considered for waiver under 5 U.S.C. 5584, 
since payment was proper when made. Also, there is no authority to 
waive payment of retirement deductions on the amount of Federal pay 
that would have been earned during the period of separation, notwith- 
standing interim earnings exceeded amount of Federal pay 
Military personnel 
Reenlistment leave 
Leave travel entitlements 
There is no objection to proposed revision of Vol. 1, JTR, to grant 
leave entitlements under 37 U.S.C. 411b, where because of the critical 
nature of the member’s job he is not authorized leave travel between 
permanent station assignments provided such travel takes place within 
reasonable time following the change of station, and entitlements do not 
exceed those provided if travel had occurred between assignments 
Status during 
Civil arrest and military confinement 
Service member charged with commission of a civil offense on foreign 
soil is not entitled to pay and allowances for period when actually 
absent from military installation for purposes of judicial proceedings by 
foreign civil authorities unless such absence is excused as unavoidable _-_ 
Court-martial review 
Enlisted member’s period of authorized excess leave pending appellate 
review of his court-martial including a bad conduct discharge is credit- 
able service for computing period served on term of enlistment and, 
even though court-martial sentence was approved and discharge effected 
thereafter, period of such leave is not to be included in unexpired part 
of member’s enlistment upon which computation of recoupment of re- 
enlistment bonuses is based 
Travel expenses. (See TRAVEL EXPENSES, Military personnel, Leaves 
of absence) 
Travel time 
Rest stopover 
Navy member returning from Teheran, Iran, to Washington, D.C., 
on temporary duty, who departs from Teheran at 5:35 a.m. and com- 
pletes 7 hours of travel to Rome, Italy, on trip requiring at least 24 
hours’ total travel if he is to continue on same plane or flight, may be 
allowed recredit of leave and paid per diem for period of rest stopover 
since officer’s action in utilizing stop for rest appears reasonable under 
circumstances 
Sick 
Care of immediate family 
Award of arbitrator granting sick leave to employee who attended 
sick member of family not afflicted with contagious disease, who as result 
was not able to perform his duties, may not be implemented by agency 
since there is no legal authority to grant sick leave in the circumstances- - 
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LEAVES OF ABSENCE—Continued 
Travel time 
Rest periods 
Granting of administrative leave to employee for acclimatization 
rest after he completed a full day of duty and traveled over 7 hours by 
air on return from Guam after crossing international date line is proper 
exercise of administrative authority. This is so since the CSC has not 
issued general regulations covering the granting of administrative leave 
and, therefore, each agency, under general guidance of decisions of 
Comptroller General, which are discussed in applicable FPM Supple- 
ment, has responsibility for determining situations in which excusing 
employees from work without charge to leave is appropriate 
Vacation leave 
Outside continental U.S. 
Accrual 
Beginning date 
Where administrative agency establishes tour of duty of 2 years, less 
time spent by the employee on the immediately preceding vacation 
leave trip, employee begins to earn vacation leave rights for each 
successive tour of duty on the biennial date for the commencement of 
such leaves of absence 
Alaska employees 
Employee, whose duty station is at Juneau, Alaska, must be charged 
annual leave for each day he would otherwise work and receive pay while 
on vacation leave, irrespective of when he commenced or completed 
travel, because 5 U.S.C. 6303(d), which provides leave-free travel time 
for employees whose duty station is outside the United States, does not 
apply to travel from Alaska, which is a State 
Travel expenses. (See TRAVEL EXPENSES, Vacation leave) 


LEGENDS 

Printed 

Descriptive data sheets of contract 

Effect 

Printed legend on descriptive data sheets submitted with bid that 
product specifications set forth in data sheets are subject to change with- 
out notice may be ignored in evaluating bid under brand name or equal 
clause since bid, read as a whole, indicates bidder’s intention to furnish 
from stock product conforming to specifications. Effect of legend by 
manufacturer of equipment is to reserve right to make changes as to 
its items produced in future 
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LEGISLATION 
Construction. (See STATUTORY CONSTRUCTION) 


LETTER OF CREDIT 
Bid guarantee 
Deficiencies 
Bid rejection 
Documentary letter of credit furnished as bid guarantee does not 
constitute “firm commitment”’ as required by solicitation and ASPR 
7-2003.25, thereby rendering bid nonresponsive, since letter of credit 
was not accompanied by bidder’s signed withdrawal application which 
would have to be presented to bank in order for letter of credit to be 
honored 


LICENSES 

Bidder qualifications. (See BIDDERS, Qualifications) 
State and municipalities 

Government contractors 

IFB provision that successful bidder meet all requirements of Federal, 
State or City codes does not justify rejection of bid for failure to have 
city license to operate ambulance service since need for license under 
such general requirement is matter between local governmental unit and 
contractor. However, where bidder conditions bid upon possession of 
license, such qualification renders bid nonresponsive 
Use of sewage system 

Revocable license for limited use 

Perryville, Maryland, recreational park may be permitted to dis- 


charge sewage into VA sewage system if VA determines administratively 
that arrangement is in interest of Govt. and agreement constitutes only 
revocable license for limited use 


LOANS 

Government insured 

Default 

Bank’s negligence, fraud or misrepresentation effect on guarantee 

Bank requested FHA reimbursement under insurance pursuant to 
12 U.S.C. 1703 for loss sustained when borrower defaulted on home 
improvement loan. While bank states it reported loan to FHA as re- 
quired, FHA has no record that bank had applied for loan insurance 
and consequently bank was not billed for and did not pay advance 
premium required by that statute. Further, bank had actual notice that 
loan is not insured until acknowledged by FHA in monthly statement 
and bank admittedly erred in not recognizing on timely basis omission 
of this loan in next monthly statement rendered by FHA. Therefore, 
we conclude that in absence of showing of actual negligence by FHA, 
loan was not insured and reimbursement would be improper 
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LOANS—Continued 
Government insured—Continued 
Housing. (See HOUSING, Loans) 
Limitations 
Maturity date of loan 
Since note dated May 1, 1970, submitted for insurance pursuant to 
Title I of National Housing Act contained projected maturity date 
17 days in excess of 7 years and 32 days maximum that was prescribed 
by statute when loan was made, claim submitted by bank—which is pri- 
marily responsible for assuring that term of note does not exceed statu- 
tory limitation—for reimbursement of its loss on note must be denied. 
Although note was not assigned to bank or funds disbursed thereby 
until May 19, 1970, statute specifically limits term of obligation or note 
underlying loan and makes no provision for exceptions 
MARINE CORPS 
Members 
Dependents 
Proof of dependency for benefits. (See MILITARY PERSONNEL, 
Dependents, Proof of dependency for benefits) 
MARRIAGE 
Divorce. (See HUSBAND AND WIFE, Divorce) 


MEDICAL TREATMENT 
Ambulance services 
Employee, while on temporary duty, lost consciousness during a 
high-blood-pressure seizure. Ambulance expense for his transportation 


to hospital at temporary duty post is not reimbursable under Federal 
Travel Regulations 


MEETINGS 

Travel, etc., expenses 

Incident to acceptance of non-Federally sponsored honor awards 

If travel of Department of Defense civilian employees and military 
members to receive non-Federally sponsored honor awards includes at- 
tending meetings or conventions of organizations covered by 37 U.S.C. 
412 (1970), 5 U.S.C. 5946 and 4110 (1970), proposed regulations which 
would authorize such travel at Government expense must be in accord 
with those statutes 

Other than Government meetings 

Internal Revenue Service (IRS) proposal that it pay expenses of em- 
ployee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific au- 
thority to accept voluntary contributions or travel reimbursements, IRS 
would be required to deposit such funds into miscellaneous receipts of 
the Treasury by 31 U.S.C. 484 (1970) 
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MEETINGS—Continued 

Travel, etc., expenses—Continued 

State officials 

Decision B-166506, July 15, 1975, holding payment by EPA of 
transportation and lodging expenses of State officials attending National 
Solid Waste Management Association Convention is prohibited by 31 
U.S.C. 551, unless otherwise authorized by statute, is affirmed. Provision 
of Administrative Expenses Act (5 U.S.C. 5703(c)), permitting payment 
of such expenses for persons serving Govt. without compensation does 
not provide necessary exception to 31 U.S.C. 551 since attendees at 
conference are not providing direct service to Govt. and are therefore 
not covered by 5 U.S.C. 5703(c) 


MILEAGE 

Military personnel 

Retirement 

Last duty station to port of embarkation 

Member, who on retirement traveled to his home of selection in Iran 
from Fort Hood, Texas, on American flag commercial air carrier, is not 
entitled to be reimbursed for transoceanic air travel since travel was not 
performed at personal expense. However, he is entitled to mileage allow- 
ance for himself and wife from Fort Hood to appropriate aerial port of 
embarkation but is limited to payment of mileage to actual port of 
embarkation, Dallas, Texas, since this was only travel performed at 
personal expense and paragraph M4151 of JTR provides that mileage 
is allowance payable for travel performed at personal expense 


Travel by privately owned automobile 

Advantage to Government 

Temporary duty 
Local travel 

Since rental cars and taxicabs are considered special conveyances 
under FTR, constructive cost of local travel by such modes may not be 
included as constructive cost of common carrier transportation under 
FTR para. 1-4.3 for purpose of determining maximum reimbursement 
when for personal reasons privately owned conveyance is used in lieu of 
common carrier transportation. However, to extent such local travel is 
authorized, constructive cost of common carrier transportation (bus or 
streetcar) for such travel may be included or use of privately owned 
conveyance may be approved as being advantageous to Govt. and 
reimbursement determined on this basis 

Between official station and temporary duty points 

Employee, who traveled to temporary duty station (TDS) which was 
within commuting distance from his office, was not entitled to per diem 
but may be allowed mileage between the TDS and his official station___ 

Employee who traveled from his residence to his office, and then on 
the following day traveled to a temporary duty station (TDS), may be 
allowed mileage from his office to the TDS 
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MILEAGE—Continued 
Travel by privately owned automobile—Continued 
Between residence and terminal 
Headquarters residence 
Agency may issue regulations limiting the mileage allowable to an 
employee traveling to and from his residence where his residence is out- 
side the limits of his headquarters to the distance between the origin or 
destination of his trip and a point not exceeding 25 miles from the cor- 
porate limits of his official duty station measured in the direction of his 
residence (25-mile point). However, where employee maintains residence 
at headquarters from which he commutes daily to work and another 
residence 103 miles away which he visits on weekends, when traveling 
from airport after official trip, he is entitled to mileage from airport to 
residence at headquarters 
Common carrier cost limitation 
Computation 
Total actual cost v. total constructive cost 
Although on basis of our decisions agency travel regulation requires 
actual versus constructive costs for transportation and per diem to be 
compared separately in determining employee’s reimbursement when, 
for personal reasons, privately owned conveyance is used in lieu of com- 
mon carrier transportation, our decisions were based on interpretation of 
regulations which have been superseded. We interpret the current regula- 
tion, FTR para. 1-4.3, as requiring agency to determine employee’s 
reimbursement for such travel by comparing total actual costs to total 
constructive costs. 45 Comp. Gen. 592 and 47 id. 686 will no longer be 
followed 
Rates 
Increases 
Effective date 
Blanket travel order issued on July 1, 1974, authorized per diem 
rate of $25 per day and mileage rate of 12 cents for use of privately 
owned automobile, as prescribed by Commerce Dept.’s regulations. On 
May 19, 1975, Temporary Reg. A-11 (GSA), implementing the Travel 
Expense Amendments Act of 1975, amended the Federal Travel Regs. 
(FTR) to increase the maximum per diem and mileage rates for official 
travel. Under blanket travel order, employee who traveled May 15 to 
20, 1975, is entitled to higher per diem and mileage rates of amended 
FTR for travel on May 19 and 20 since such rates were mandatory. 
49 Comp. Gen. 493 followed. 35 Comp. Gen. 148, distinguished 
Vehicles operated in foreign countries 
We have no legal objections, if GSA determines it is in best interests of 
Government, to amendment of FTR to provide higher mileage allow- 
ance rates for operation of privately owned vehicles by Government 
employees in foreign countries than for operation of such vehicles in 
United States, within overall statutory limit. FTR are statutory regu- 
lations, and such amendments are for determination by agency author- 
ized to promulgate the travel regulations 
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MILEAGE—Continued 

Travel by privately owned automobile—Continued 

Within metropolitan area 

Commuting from residence to place of employment 
Experts and consultants 

Intermittently employed consultant may be paid transportation 
expenses pursuant to 5 U.S.C. 5703 and par. C3053, subpar. 2, of Joint 
Travel Regs., Vol. 2, for commuting from his residence to place of 
employment where residence is outside corporate limits but within 
metropolitan or geographic area of place of duty, insofar as inter- 
mittent employment occasions him transportation expenses he would 
not otherwise have incurred. 22 Comp. Gen. 231, overruled 


MILITARY PERSONNEL 

Allowances 

Quarters. (See QUARTERS ALLOWANCE) 

Station. (See STATION ALLOWANCES) 
Annuity elections for dependents 

Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Appointments. (See APPOINTMENTS, Military personnel) 
Automobiles 

Transportation. (See TRANSPORTATION, Automobiles, Military 

personnel) 

Civil arrest 

Status 

Service member charged with commission of a civil offense on foreign 
soil is entitled to pay and allowances for any pretrial custodial period at 
a U.S. military installation where decision to incarcerate or to merely 
restrict member to duty station and assign him to perform duties on 
full-time basis remains in installation commanders. 36 Comp. Gen. 173, 
modified 

Service member charged with commission of a civil offense on foreign 
soil is to be considered constructively absent from duty and not entitled 
to pay and allowances when member is actually incarcerated on basis 
of request for incarceration by foreign civilian authorities under pro- 
visions of a treaty or other international agreement. 36 Comp. Gen. 
173, modified 
Correction of military records. (See MILITARY PERSONNEL, Record 

correction) 
Cost-of-living allowances. (See STATION ALLOWANCES, Military person- 

nel, Excess living costs outside United States) 
Courts-martial 

Reenlistment bonus 

Recoupment for failure to complete enlistment 

Enlisted member’s period of authorized excess leave pending appellate 
review of his court-martial including a bad conduct discharge is credit- 
able service for computing period served on term of enlistment and, 
even though court-martial sentence was approved and discharge effected 
thereafter, period of such leave is not to be included in unexpired part 
of member’s enlistment upon which computation of recoupment of 
reenlistment bonuses is based 
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MILITARY PERSONNEL—Continued 
Dependents 
Benefits 
Survivor Benefit Plan 
Retirement eligibility requirement 
Air Force officer who had over 20 years’ service when he died while 
on active duty was not eligible for retirement under 10 U.S.C. 8911 
because less than 10 years of such service was as commissioned officer. 
Neither was he eligible for retirement under 10 U.S.C. 8914 which 
applies to enlisted members since at date of death he was officer. There- 
fore, widow is not entitled to SBP annuity under 10 U.S.C. 1448(d) 
since such annuity is contingent upon member having been qualified 
for retired pay 
Certificates of dependency 
Filing requirements 
In view of reasonable assurance that changes in dependency status 
for payment of basic allowance for quarters do not go undetected under 
Joint Uniform Military Pay System, annual recertification of dependency 
certificates prescribed in 51 Comp. Gen. 231, as they relate to Marine 
Corps, Navy, and Air Force members, no longer will be required, pro- 
vided that adequate levels of internal audit are maintained 
Details. (See DETAILS, Military personnel) 
Disability determinations 
Authority 
For purposes of establishing employment retention preference (5 
U.S.C. 3501(a) (3), and 3502), exemption from reduction in retired pay 
under Dual Compensation Act (5 U.S.C. 5532(c)), and full credit for 
years of military service for annual leave accrual (5 U.S.C. 6303(a)) as 
civilian employee of Federal Govt., determinations as to whether service 
member’s disability retirement from uniformed service resulted from 
injury or disease incurred as direct result of armed conflict or caused by 
instrumentality of war during period of war can only be made by uni- 
formed service from which he is retired and neither employing agency 
nor this Office has authority to change that determination 
Disability retired pay. (See PAY, Retired, Disability) 
Discharges. (See DISCHARGES AND DISMISSALS, Military personnel) 
Divorce. (See HUSBAND AND WIFE, Divorce) 
Enlistments 
Generally. (See ENLISTMENTS) 
Family separation allowances (See FAMILY ALLOWANCES, Separation) 
Gratuities. (See GRATUITIES) 
Judge Advocates General 
Assistants 
Officers serving in positions 
Entitled to pay of rear admirals 
Court of Claims in Selman v. United States, 204 Ct. Cl. 675, held that 
naval officers ordered to serve in positions of Assistant Judge Advocates 
General are entitled to at least the pay of rear admiral (lower half) 
while serving in such positions whether they were ‘‘detailed’’ or ‘‘as- 
signed’ to such positions. Our decision at 50 Comp. Gen. 22 which 
determined that such officers were not entitled to pay of rear admiral 
(lower half) will no longer be followed. Consequently, successors to 
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MILITARY PERSONNEL—Continued 
Judge Advocates General—Continued 
Assistants—Continued 
Officers serving in positions—Continued 
Entitled to pay of rear admirals—Continued 
plaintiffs in Selman in the statutorily created positions are also entitled 
to receive pay of rear admiral (lower half) 
Mileage. (See MILEAGE, Military personnel) 
Pay. (See PAY) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Record correction 
Retirement status 
Where retired service member has sought correction of military 
records under 10 U.S.C. 1552 and Correction Board has denied relief 
sought, such action is final and conclusive on all officers of U.S. and 
not subject to review by GAO 
Reenlistment bonus. (See GRATUITIES, Reenlistment bonus) 
Reenlistment status. (See ENLISTMENTS, Reenlistments) 
Reservists 
Training duty 
Per diem 
Member of Reserve component ordered to annual active duty for 
training stayed at Navy Lodge, a nonappropriated fund temporary 
lodging facility, at $9 daily charge. In view of 37 U.S.C. 404(a) (4), 
1 JTR para. M6000-1, which provides that members of Reserve com- 
ponents ordered to annual active duty for training are not entitled to 
per diem if Govt. quarters and mess are available, does not preclude per 
diem where members of Reserves incur lodging expenses at nonappropri- 
ated fund activities which were defined as Govt. quarters for purposes 
of 1 JTR without consideration that such expenses would be incurred_ -_- 
Retired pay. (See PAY, Retired) 
Retirement 
Travel and transportation entitlement 
Dependents 
Member, who on retirement traveled to his home of selection in Iran 
from Fort Hood, Texas, on American flag commercial air carrier, is not 
entitled to be reimbursed for transoceanic air travel since travel was not 
performed at personal expense. However, he is entitled to mileage 
allowance for himself and wife from Fort Hood to appropriate aerial port 
of embarkation but is limited to payment of mileage to actual port of 
embarkation, Dallas, Texas, since this was only travel performed at 
personal expense and paragraph M4151 of JTR provides that mileage 
is allowance payable for travel performed at personal expense 
Personal expense requirement 
Member, who on retirement traveled to his home of selection in Iran 
with wife on American flag commercial air carrier chartered by his new 
employer and who had $950 included in annual statement of earnings 
by employer as amount paid to third party for travel expenses, is not 
entitled to reimbursement of air travel expenses since that travel was 
not performed at personal expense as required by applicable regulations -_-_ 


227-170 O - 77 - 24 
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MILITARY PERSONNEL—Continued 

Selective reenlistment bonus. (See GRATUITIES, Selective Reenlistment 

Bonus) 
Station allowances. (See STATION ALLOWANCES, Military personnel) 
Subsistence 

Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Telephone services 

Private residences 

Military members required to relocate their households incident to 
base closings in Japan without permanent changes of station may not be 
reimbursed personal expenses incurred for purchase of rugs, drapes, 
curtains, and service charges for items of personal convenience not 
essential to the occupation of quarters. Also, reimbursement: for tele- 
phone installation charges is specifically prohibited by 31 U.S.C. 679_- 
Transportation 

Automobiles. (See TRANSPORTATION, Automobiles, Military per- 

sonnel) 
Household effects. (See TRANSPORTATION, Household effects, 
Military personnel) 

Travel allowance. (See TRAVEL ALLOWANCE, Military personnel) 
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military 

personnel) 


MISCELLANEOUS RECEIPTS 

Collection proceeds 

Travel reimbursement 

Internal Revenue Service (IRS) proposal that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific 
authority to accept voluntary contributions or travel reimbursements, 
IRS would be required to deposit such funds into miscellaneous receipts 
of the Treasury by 31 U.S.C. 484 (1970) 
National forest permittee’s fees 

Department of Agriculture (Agriculture) may, pursuant to section 5 
of Granger-Thye Act, enter into cooperative agreements with National 
Forest permittees whereby Agriculture maintains and operates waste 
disposal systems, permittees pay Agriculture their pro rata share of 
expenses for this operation and maintenance, and Agriculture deposits 
payments in cooperative trust accounts 
Refund of moneys 

Erroneously received 

Propriety at time of deposit 
Investment adviser fees 

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C. 

483a, by SEC upon investment advisers and deposited in Treasury as 
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MISCELLANEOUS RECEIPTS—Continued 
Refund of moneys—Continued 
Erroneously received—Continued 
Propriety at time of deposit—Continued 
Investment adviser fees—Continued 
miscellaneous receipts, which charge is now considered erroneous by 
SEC because of recent Supreme Court decisions, may be refunded by 
SEC out of permanent indefinite appropriation established by 31 U.S.C. 
725q-1 to pay moneys “erroneously received and covered.” This refund 
is authorized to all who paid such invalid fee regardless of whether 
payment was made under protest 
Special account v. miscellaneous receipts 
Collections 
Parking fees 
Under 40 U.S.C. 490(k), fees collected by Executive agency for space 
provided to “anyone” pursuant to that provision, including parking 
fees collected from employees, if rates therefor are approved, are gen- 
erally to be credited to appropriations initially charged for such services, 
except that amounts collected in excess of actual costs must be remitted 
to Treasury as miscellaneous receipts 
Fines 
Violation of wagering tax 
Refund by IRS of fine paid pursuant to conviction for violation of 
wagering tax statutes, which refund was ordered in connection with 
subsequent vacation of judgment, should be charged against account 
20X0903 (Refunding Internal Revenue Collections) rather than account 


20X1807 (Refund of Moneys Erroneously Received and Covered), 
since initial receipt of fine by IRS was apparently treated as internal 
revenue collection, and account 20X1807 is available only when refund 
is not properly chargeable to any other appropriation 


MISSING PERSONS ACT 
Civilian employees 
Compensation. (See COMPENSATION, Missing, interned, captured, 
etc., employees) 


MOBILE HOMES 
Loans. (See HOUSING, Loans) 


NAMES 

Married women 

Use of married name 

Payrolls 

A woman, notwithstanding her marriage, has the right to use her 
maiden name on Govt. checks and payrolls provided that she uses the 
same name consistently on all Govt. records. This is, however, subject 
to any general regulation that might be issued by the CSC. In addition, 
a female employee may be carried on the payroll as Ms., regardless of 
her marital status, if she so desires. 19 Comp. Gen. 203, modified 
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION 

Exhibit loaned to Air Force (TAW) 

Insurance premiums 

Under long-standing policy of the Government that it is self-insurer 
and will not purchase commercial insurance against loss or damage to its 
own property, insurance should not have been purchased on a NASA 
exhibit loaned to a unit of the Air Force for display purposes. However, 
since self-insurance principle is one of policy rather than positive law 
and instant insurance coverage was issued in good faith, premium may 


Procurement regulations 

Subcontract awards 

Review 

National Aeronautics and Space Administration’s (NASA) exercise of 
general administrative functions in determining technical approaches to 
problem solving is not sufficient involvement in selection of subcon- 
tractor to cause our review of subcontract award since parallel develop- 
ment to test multiple approaches to problem solving was reasonable and 
specification prepared as a result thereof for use in subcontract award 
permitted competition, even by protester, and NASA was not involved 
in selection as envisioned in 54 Comp. Gen. 767 

Allegation that NASA does not possess authority to implement 
procedure waiving review of cost-reimbursement prime contractor 
award of subcontracts fails in light of fact that grant of general procure- 
ment authority carries discretion for agency to contract by any reason- 
able method and NASA procedure waiving review of subcontracts under 
stipulated circumstances is reasonable exercise of discretion and was 
accomplished in accordance with NASA regulations 
Space shuttle program 

Silver-gold exchange 

General Services Administration acted reasonably under section 
201(c) of Federal Property and Administrative Services Act of 1949, as 
amended, and its implementing Federal Property Management Regula- 
tions, in disapproving proposed exchange of certain quantities of silver 
for an equivalent dollar amount of gold. Since it appears that gold to be 
acquired would not serve the same specific purpose as the replaced silver, 
as required by regulations, proposed exchange is not of “similar” items 
as required by section 201(c). 41 Comp. Gen. 227 distinguished 


NATIONAL BUREAU OF STANDARDS (See COMMERCE DEPARTMENT, 
National Bureau of Standards) 


NAVY DEPARTMENT 

Contracting methods 

Aircraft procurement 

Legality of expenditures 

Although protester argues that Navy did not comply with DOD repro- 
gramming directives, those directives are based on nonstatutory agree- 
ments and do not provide a proper basis for determining legality of 
expenditures 
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NAVY DEPARTMENT—Continued 
Members 
Dependents 
Proof of dependency for benefits. (See MILITARY PERSONNEL, 
Dependents, Proof of dependency for benefits) 


NIGHT WORK 
Compensation. (See COMPENSATION, Night work) 


NONDISCRIMINATION 

Contracts. (See CONTRACTS, Labor stipulations, Nondiscrimination) 
Discrimination alleged 

Basis of race 

Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Total interim 
earnings from private enterprise are for offset against total Federal back- 
pay otherwise due, even though this results in no backpay payment. 
Interim earnings may not be computed and set off on a pay period by 
pay period basis to reduce the effect of interim earnings 

Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Lump-sum pay for 
annual leave may not be considered for waiver under 5 U.S.C. 5584, 
since payment was proper when made. Also, there is no authority to 
waive payment of retirement deductions on the amount of Federal pay 
that would have been earned during the period of separation, notwith- 
standing interim earnings exceeded amount of Federal pay 
Officers and employees. (See OFFICERS AND EMPLOYEES, Equal em- 

ployment opportunity) 
Sex discrimination elimination 

Married women 

Use of maiden name on payrolls 

A woman, notwithstanding her marriage, has the right to use her 
maiden name on Govt. checks and payrolls provided that she uses the 
same name consistently on all Govt. records. This is, however, subject 
to any general regulation that might be issued by the CSC. In addition, a 
female employee may be carried on the payroll as Ms., regardless of her 
marital status, if she so desires. 19 Comp. Gen. 203, modified 177 


OFFICE OF ECONOMIC OPPORTUNITY 

Grant programs 

Grantee tax indebtedness 

Delinquencies 

Section 115 of Economic Opportunity Amendments of 1969, 42 U.S.C. 
2705, requires that upon notification from Treasury Secretary of grantee 
tax delinquency, Director, Community Services Administration, must 
suspend grant payments to ‘‘any person otherwise entitled to receive a 
payment pursuant to a grant’ in amount sufficient to satisfy delin- 
quency. Statute does not distinguish between delinquencies incurred 
before and those incurred after awarding of grant but legislative history 
indicates all outstanding delinquencies were intended to be included. 
Hence, all grant payments, up to amount of total delinquency, must be 
suspended until satisfactory provision for payment of delinquency is 
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OFFICE OF FEDERAL PROCUREMENT POLICY 
Scope of rulemaking authority 
LEAA organizational conflict of interest guideline is not inconsistent 
with FMC 74-7 Attachment 0, since provisions of FMC 74—7-0 are 
matters of Executive branch policy, which do not establish legal rights 
and responsibilities, and Office of Federal Procurement Policy has found 
guideline to be acceptable implementation of FMC 74-7-0 


OFFICERS AND EMPLOYEES 
Accredited rural appraisers 
Examination costs 
Fees and travel expenses 
Exams not integral part of course of instruction are not within defini- 
tion of “training” in 5 U.S.C. 4101(4). Therefore, Govt. reimbursement 
of costs of exam leading to certification of Govt. employee as accredited 
rural appraiser is not permitted by terms of Govt. Employees’ Training 
Act, 5 U.S.C. 4101-4118 
Administrative leave. (See LEAVES OF ABSENCE, Administrative leave) 
Ambulance services 
Temporary duty. (See TRAVEL EXPENSES, Temporary duty, Ambu- 
lance services) 
Appointments. (See APPOINTMENTS) 
Back pay. (See COMPENSATION, Removals, suspensions, etc., Back pay) 
Compensation. (See COMPENSATION) 
Contracting with Government 
Public policy objectionability 
Corporation 
Where Govt. employee owns 39.95 percent of stock of corporation, 
it is concluded that he has substantial ownership in corporation. Con- 
clusion is reached in view of significant history which has discouraged 
contracting between Govt. and its employees. Therefore, while agency 
restricted its view to employee’s role in day-to-day management of 
corporation, since reasonable ground did exist, rejection of corporation 
low tha Was Mos toner... Sk. Ba ene cs ele raree ad 
Exception 
Expenses of renting boat and equipment from Govt. employee for 
purpose of performing acoustical measurements are not reimbursable 
as travel expenses. Equipment should have been obtained by procure- 
ment means with due regard to section 1-1.302-3 of Fed. Procurement 
Regs. and public policy prohibiting Govt. from contracting with its 
employees except for most cogent of reasons as where Govt.’s needs 
cannot otherwise reasonably be met. Payment may, however, be made 
on quantum merutt basis insofar as receipt of goods and services has been 
ratified by authorized official 
Death in line of duty 
Plaques to honor 
Government Employees Incentive Awards Act 
Appropriated funds may not be used to buy paperweights and walnut 
plaques for distribution by U.S. Army Criminal Investigation Command 
(USACIDC) to governmental officials and other individuals in recogni- 
tion of their support for USACIDC. Plaques may, however, be purchased 
with appropriated funds to honor employees who died in the line of duty 
if the use is proper under the Government Employees Incentive Awards 
Act, 5 U.S.C. 4501-4506, and related regulations 
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OFFICERS AND EMPLOYEES—Continued 

Debt collections. (See DEBT COLLECTIONS) 
De facto 

Army officer, assigned as Executive Assistant to Ambassador-at- 
Large, retired from Army in anticipation of civilian appointment to that 
position. After retirement he continued to serve as Executive Assistant 
for 7 months before Dept. of State determined he could not be appointed. 
Claimant is de facto officer who served in good faith and without fraud. 
He may be paid reasonable value of services despite lack of appoint- 
ment in view of fact that had compensation been paid, claimant could 
retain it under de facto rule or recovery could be waived under 5 U.S.C. 
5584. Although he was not paid, administrative error arose when claim- 
ant in good faith entered on duty with understanding of Govt. obliga- 
tion to pay for services. On reconsideration, B-181934, Oct. 7, 1974, is 
overruled, and 52 Comp. Gen. 700, amplified 
Details. (See DETAILS) 
Disputes 

Arbitration 

Collective-bargaining agreement provides that certain Internal 
Revenue Service career-ladder employees will be promoted effective the 
first pay period after 1 year in grade, but promotions of seven employees 
covered by agreement were erroneously delayed for periods up to 
several weeks. Since provision relating to effective dates of promotions 
becomes nondiscretionary agency requirement, if properly includable in 
bargaining agreement, General Accounting Office will not object to 
retroactive promotions based on administrative determination that 
employees would have been promoted as of revised effective dates but for 
failure to timely process promotions in accordance with the agreement -- 

Federal Labor Relations Council questions the propriety of sustaining 
an arbitration award that orders backpay for employees deprived of 
overtime work in violation of a negotiated agreement. Agency violations 
of negotiated agreements which directly result in loss of pay, allowances 
or differentials, are unjustified and unwarranted personnel actions as 
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency 
action may be either affirmative action or failure to act where agree- 
ment requires action. Thus, award of backpay to employees deprived 
of overtime work in violation of agreement is proper and may be paid_- 

Award of arbitrator granting sick leave to employee who attended 
sick member of family not afflicted with contagious disease, who as 
result was not able to perform his duties, may not be implemented by 
agency since there is no legal authority to grant sick leave in the circum- 
stances 

Fed. Labor Relations Council questions propriety of sustaining 
arbitration award of 1 hour backpay to employee deprived of overtime 
work in violation of negotiated labor-management agreement. Agency 
violations of such agreements which directly result in loss of pay, 
allowances or differentials, are unjustified and unwarranted personnel 
actions as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, 
where agency obligated itself in a labor-management agreement to 
provide 2 hours of productive work when employee is held on duty 
beyond his regular shift and, in violation of such agreement, provided 
him only 1 hour, arbitration award providing backpay to employee for 
the additional hour may be sustained 
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OFFICERS AND EMPLOYEES—Continued 

Disputes—Continued 

Arbitration— Continued 

Federal Labor Relations Council requests decision on legality of 
arbitration award of backpay to 54 shipyard employees for overtime 
and time not worked. The arbitrator found that Shipyard changed 
basic workweek of employees without complying with consultation 
requirements of negotiated agreement. However, because arbitrator did 
not find that but for failure of Shipyard to consult with union, change 
in basic workweek would not have occurred, award does not satisfy 
criteria of Back Pay Act, 5 U.S.C. 5596, and therefore it may not be 
implemented 

Federal Aviation Administration (FAA), Department of Transporta- 
tion, questions propriety of implementing three arbitration awards 
requiring FAA to provide parking accommodations for employees. FAA 
does not consider it would be justified in making a determination, as 
required for expenditure of funds by applicable regulations, that such 
leased parking accommodations are necessary to avoid impairment of 
its operational efficiency. Inasmuch as FAA regulations incorporated by 
reference in the collective bargaining agreement have already made the 
required determination, FAA is not required to make a further deter- 
mination. Accordingly, FAA may expend appropriated funds to imple- 
ment awards 

Labor union appealed General Accounting Office decision holding 
arbitrator’s award of backpay for night shift work improperly denied to 
employees in violation of collective bargaining agreement could not be 
implemented since agency’s action was not unjustified or unwarranted 
personnel action under Back Pay Act and no night work was actually 
performed. Subsequent decisions have held that omission such as failure 
to afford opportunity for overtime work in violation of agreement may 
constitute unjustified or unwarranted personnel action although over- 
time work was not performed. Therefore, upon reconsideration, arbi- 
trator’s award may be implemented where employees were improperly 
denied assignment to night shift. B~181972, August 28, 1974, reversed _- 
Equal employment opportunity 

Discrimination actions 

Employee was restored to duty after his service had been terminated 
during probation as a result of racial discrimination. Total interim 
earnings from private enterprise are for offset against total Federal 
backpay otherwise due, even though this results in no backpay payment. 
Interim earnings may not be computed and set off on a pay period by 
pay period basis to reduce the effect of interim earnings - ------------- 
Ethics 

Abuse 

Where Agency representative brought protester’s employee into 
meeting with competitor without disclosing relationship and discussion 
may have given protester competitive advantage, RFP should be re- 
vised to eliminate advantage, if that can be done without sacrifice to 
Agency interests, since such action would enhance competition and 
provide opportunity for all interested parties to compete. However, if 
Agency interests call for continuing procurement in form that precludes 
elimination of possible competitive advantage, protester may be ex- 
cluded from portion of procurement involving possible advantage 
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OFFICERS AND EMPLOYEES—Continued 

Excusing from work 

Purpose for excusing 

Granting of administrative leave to employee for acclimatization rest 
after he completed a full day of duty and traveled over 7 hours by air on 
return from Guam after crossing international date line is proper exer- 
cise of administrative authority. This is so since the CSC has not issued 
general regulations covering the granting of administrative leave and, 
therefore, each agency, under general guidance of decisions of Comp- 
troller General, which are discussed in applicable FPM Supplement, has 
responsibility for determining situations in which excusing employees 
from work without charge to leave is appropriate 

Transferred employee seeks restoration of 8 hours annual leave 
charged to leave account while awaiting arrival of movers on scheduled 
day of travel. If agency to which employee is assigned determines that 
claimant delayed travel while reasonably and necessarily awaiting 
movers, GAO would interpose no objection if claimant was adminis- 
tratively excused for such time as was essential for such purpose 
Expense of suit against officer in his official capacity 

Where U.S. Attorney undertook defense of former SBA employee 
who was sued as result of actions committed while acting within scope 
of his employment and during course of proceedings U.S. Attorney 
withdrew for administrative reasons, necessitating former employee’s 
retaining services of private counsel although Govt.’s interest in de- 
fending employee continued throughout proceedings, we would not 
object to SBA’s reimbursing former employee amount for reasonable 
legal fees incurred. 28 U.S.C. 516-519, 547, and 5 U.S.C. 3106 are not 
a bar in such circumstances since to hold otherwise would be contrary 
to rule that cost of defending such cases should be borne by Govt 

Two State Department employees were named as defendants in 
grievance brought under Section 1820 of Volume 3, Foreign Affairs 
Manual, by employee they supervised. State Department refused to 
provide legal counsel to supervisors at grievance hearing due to personal 
nature of grievant’s allegations and since purpose of hearing was fact 
finding for ultimate decision by Director of Personnel. Absent express 
statutory authority, the two supervisors may not be reimbursed fees 
of private counsel retained to represent them at the hearing__--_--_--_-_-- 
Experts and consultants. (See EXPERTS AND CONSULTANTS) 
First-40-hour employees. (See OFFICERS AND EMPLOYEES, Hours of 

work, Forty-hour week, First forty-hour basis) 
Foreign differentials and overseas allowances. (See FOREIGN DIFFER- 

ENTIALS AND OVERSEAS ALLOWANCES) 
Grievances 

Classification actions 

Not covered by negotiated grievance procedure 

Employee’s GS-12 position was reclassified administratively to GS-13, 
effective June 2, 1975, incident to employee’s grievance related to 
co-workers’ promotions which had become effective October 11, 1974. 
Reclassification of position with concomitant pay increase may not be 
made retroactive other than as provided in 5 CFR 511.703 
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OFFICERS AND EMPLOYEES—Continued 
Grievances—Continued 
Union recognition 
Federal Labor Relations Council requested decision on legality of 
arbitrator’s award of retroactive promotion and backpay. Arbitrator 
found grievant was assigned higher duties but was not given temporary 
promotion as provided in negotiated agreement. Award may not be 
implemented since new position had not yet been classified and grievant 
cannot be promoted to a position which did not exist _____._________- 
Handicapped 
Honor award recipients 
Travel expenses for attendants to attend honor award ceremonies. 
(See TRAVEL EXPENSES, Private parties, Attendants for handi- 
capped honor award recipients, Travel to attend award cere- 
monies) 
Holding two offices 
Certifying officers acting for two agencies. (See CERTIFYING OFFICERS, 
Responsibility, Interagency services) 
Hours of work 
Forty-hour week 
First forty-hour basis 
Overtime and traveltime 
Mine inspectors who work first-40-hour workweeks may be compen- 
sated for time spent in travel on official business during their first 40 
hours. Any time spent in nontravel work after first 40 hours is compen- 
sable overtime. B-179186, October 24, 1973, modified 
Workweek changes 
Violation of negotiated agreement 
Federal Labor Relations Council requests decision on legality of 
arbitration award of backpay to 54 shipyard employees for overtime 
and time not worked. The arbitrator found that Shipyard changed basic 
workweek of employees without complying with consultation require- 
ments of negotiated agreement. However, because arbitrator did not 
find that but for failure of Shipyard to consult with union, change in 
basic workweek would not have occurred, award does not satisfy criteria 
of Back Pay Act, 5 U.S.C. 5596, and therefore it may not be imple- 
esis coments oes sean haere mee» 
Household effects 
Transportation. (See TRANSPORTATION, Household effects) 
Jury duty 
Fees. (See COURTS, Jurors, Fees) 
Leave. (See LEAVES OF ABSENCE, Court) 
Leave of absence. (See LEAVES OF ABSENCE) 
Medical treatment. (See MEDICAL TREATMENT, Officers and employees) 
Mileage. (See MILEAGE) 
Missing, interned, captured, etc. 
Compensation. (See COMPENSATION, Missing, interned, captured, 
etc., employees) 
Moving expenses 
Relocation of employees. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 





INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Overseas 
Quarters allowance, (See QUARTERS ALLOWANCE, Civilian overseas 
employees) 
Overtime. (See COMPENSATION, Overtime) 
Per diem. (See SUBSISTENCE, Per diem) 
Promotions 
Compensation. (See COMPENSATION, Promotions) 
Reclassified positions 
Incumbent’s status 
Employee’s GS-12 position was reclassified administratively to GS-13, 
effective June 2, 1975, incident to employee’s grievance related. to 
co-workers’ promotions which had become effective October 11, 1974. 
Reclassification of position with concomitant pay increase may not be 
made retroactive other than as provided in 5 CFR 511.703 
Federal Labor Relations Council requested decision on legality of 
arbitrator’s award of retroactive promotion and backpay. Arbitrator 
found grievant was assigned higher duties but was not given temporary 
promotion as provided in negotiated agreement. Award may not be 
implemented since new position had not yet been classified and grievant 
cannot be promoted to a position which did not exist 1062 
Temporary 
Detailed employees 
Air Force detailed GS-4 employee to GS-5 position for over 1 year 
beginning July 1, 1970, without obtaining CSC’s prior approval of 
extension beyond 120 days. Agency’s discretionary authority to retain 
employee on detail continues no longer than 120 days, after which 
agency must either have obtained Commission approval or grant 
employee temporary promotion. Since agency failed to obtain approval, 
employee is entitled to retroactive temporary promotion from 121st day 


Employee was advised prior to detail action that, if she so elected, she 
could be promoted temporarily but would not receive per diem while at 
temporary duty station. She elected to receive per diem in lieu of tem- 
porary promotion. Although temporary promotion was discretionary, 
agency had no right to require employee to make such choice. Since 
agency states that employee would have been promoted but for the im- 
proper action, unjustified or unwarranted personnel action occurred and 
retroactive promotion with backpay for period of detail may be made-_- -- 

Retroactive 

Two Bureau of Mines employees were detailed to higher grade posi- 
tions in excess of 120 days and no prior approval of extension beyond 120 
days was sought from CSC. Employees are entitled to retroactive tem- 
porary promotions for period beyond 120 days until details were ter- 
minated because Board of Appeals and Review, CSC, has interpreted 
regulations to require temporary promotions in such circumstances. 
Amplified by 55 Comp. Gen. 785 

Decision of Dec. 5, 1975, 55 Comp. Gen. 539, entitling otherwise 
qualified employee to temporary promotion on 121st day of detail to 
higher grade position when prior approval of extension of detail beyond 
120 days has not been obtained from Civil Service Commission will be 
applied retrospectively to extent permitted by 6-year statute of limita- 
tions applicable to GAO 





1772 INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Quarters allowance 
Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Temporary quarters) 
Reduction-in-force 
Reemployment after break in service 
Travel and transportation expenses 
The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency to an employee 
separated by a reduction in force and reemployed within 1 year at 
another geographical location, as though the employee had been trans- 
ferred in the interest of the Government without a break in service. 
However, the losing and gaining agency must agree as to which will be 
panpomeinan Sup wade eee. NAS. TSU OS SU I Boe 2 oe ESS 
Veterans preference 
Where retired service member has sought correction of military records 
under 10 U.S.C. 1552 and Correction Board has denied relief sought, 
such action is final and conclusive on all officers of U.S. and not subject 
to review by GAO 
Relocation expenses 
Transferred employees. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses) 
Removals, suspensions, etc. 
Compensation. (See COMPENSATION, Removals, suspensions, etc.) 
Residence 
Twenty-five mile point 
Agency may issue regulations limiting the mileage allowable to an 
employee traveling to and from his residence where his residence is 
outside the limits of his headquarters to the distance between the origin 
or destination of his trip and a point not exceeding 25 miles from the 
corporate limits of his official duty station measured in the direction of 
his residence (25-mile point). However, where employee maintains resi- 
dence at headquarters from which he commutes daily to work and 
another residence 103 miles away which he visits on weekends, when 
traveling from airport after official trip, he is entitled to mileage from 
airport to residence at headquarters 
Subsistence 
Per diem (See SUBSISTENCE, Per diem) 
Taxes 
Motel and hotel taxes 
Liability 
Cost of hotel or motel room to BIA employees on official business is 
sum of rental fee plus applicable taxes. Legal incidence of Anchorage, 
Alaska, hotel-motel rental tax is on the Federal employee when Govern- 
ment reimburses its employees via per diem or actual expenses allow- 
ance. Constitutional exemption from State and local taxes does not 
apply when Government is not itself contractually obligated to hotel- 
motel, even though it has voluntarily assumed economic burden thereof -- 
Trailers 
Transportation. (See TRANSPORTATION, Household effects, House 
trailer shipments) 
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OFFICERS AND EMPLOYEES—Continued 

Training 

Personal v. Government expenses 

Examination costs 
Accredited rural appraisers 

Exams not integral part of course of instruction are not within defini- 
tion of “training” in 5 U.S.C. 4101(4). Therefore, Govt. reimbursement 
of costs of exam leading to certification of Govt. employee as accredited 
rural appraiser is not permitted by terms of Govt. Employees’ Training 
Act, 5 U.S.C. 4101-4118 
Transfers 

Relocation expenses 

Administrative determinations 
Conflict with employees 

Employee who purchased two-family dwelling is entitled to pro rata 
reimbursement of otherwise allowable real estate expenses since OMB 
Circular No. A-56 does not contemplate application of fixed 50 percent 
formula whenever employee purchases two-family dwelling. In establish- 
ing the applicable reimbursement percentage when more than 50 per- 
cent is claimed, agency should require employee to submit specific infor- 
mation as to space occupied by employee as residence and living quar- 
ters and, if necessary, expert opinion as to propriety of percentage 


Authorization 
Not discretionary 
Where transferred employee’s travel authorization did not expressly 
provide for reimbursement of expenses in connection with purchase of 
residence at new duty station, orders may be amended to authorize 
payment of residence transaction expenses. Provision for payment of 
expenses in connection with purchase or sale of residence contained at 
2-6.1, FPMR 101-7, contemplates uniform allowance of such expenses 
to transferred employees 
Break in service 
Reemployed by another agency 
The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency to an employee 
separated by a reduction in force and reemployed within 1 year at an- 
other geographical location, as though the employee had been trans- 
ferred in the interest of the Government without a break in service. 
However, the losing and gaining agency must agree as to which will be 
responsible for such costs 
Reemployed by term appointment 
Employee who was separated by RIF by NASA and employed after 
break in service of less than 1 month by term appointment with HEW, 
may be reimbursed expenses of selling house at NASA duty station 
since term appointment with HEW was “nontemporary appointment” 
and eligibility for relocation expenses arose under that section incident 
to RIF by NASA and employment by HEW 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Death or separation of employee 
Reimbursement basis 
Although employee voluntarily retired from Govt. service 4 months 
prior to final settlement on sale of residence at old official duty station, 
he is entitled to reimbursement of real estate expenses where sale was 
completed within 2-year extended time period following date he reported 
for duty at new official duty station since he completed 12 months of 
service required by transportation agreement, and transferred employee’s 
right to reimbursement of real estate expenses continues after date of 
voluntary retirement 
Dependents 
Mother 
Mother of Govt. employee who is member of employee’s household 
is dependent parent within meaning of para. 2-1.4d, Federal Travel 
Regs., for purposes of relocation allowances as she receives only social 
security payments, which are largely required for medical expenses, 
and is dependent upon daughter to maintain reasonable standard of 
living. IRS standards for dependency do not determine entitlement 
under FTR 
Flat fee expenses 
House purchase or sale 
Pro rata expense reimbursement. (See OFFICERS AND EM- 
PLOYEES, Transfers, Relocation expenses, Pro rata expense 
reimbursement, House purchase or sale, Flat fee expenses) 
House purchase 
Insurance 
Employee who purchased “owners title policy” incident to purchase 
of residence at new duty station as distinguished from “mortgage title 
policy” is precluded by section 4.2d of OMB Cir. No. A-56, revised 
August 17, 1971, from being reimbursed for such cost 
Interim financing loan 
Transferred employee who obtains “interim financing loan’’ to be used 
as down payment on residence at new duty station, because residence at 
old duty station has not yet been sold, may not be reimbursed for any 
expenses relating to “interim financing loan.’’ Prohibition in 5 U.S.C. 
5724a, FTR and JTR, against reimbursement of any losses on sale of 
residence due to market conditions is sufficiently broad to preclude 
reimbursement here, since need for “interim financing loan’’ arises be- 
cause of market conditions. ......- 22. -.2 52222152 ; Sesdgae vo 
Not consummated 
Employee who was in process of purchasing new residence incident to 
transfer and was prevented from completing purchase transaction by 
second transfer may have deposit forfeited included as miscellaneous 
expense allowance incident to his two transfers and he would be entitled 
to maximum miscellaneous expense allowance for each transfer as 
provided in para. 2-3.3b, FTR, not to exceed actual miscellaneous 
expense incurred 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
House purchase—Continued 
Pro rata expense reimbursement 
Employee who purchased two-family dwelling is entitled to pro rata 
reimbursement of otherwise allowable real estate expenses since OMB 
Circular No. A-56 does not contemplate application of fixed 50 percent 
formula whenever employee purchases two-family dwelling. In establish- 
ing the applicable reimbursement percentage when more than 50 percent 
is claimed, agency should require employee to submit specific information 
as to space occupied by employee as residence and living quarters and, 
if necessary, expert opinion as to propriety of percentage claimed 
Flat fee expenses 
Where employee purchases two-family dwelling, otherwise allowable 
real estate expenses which are based on flat fee, without regard to pur- 
chase price, should, if reasonable, be reimbursed in toto 
House trailers, mobile homes, etc. 
Household effects shipment precluded 
Employee who moves household goods from old station to new station 
pursuant to transfer may not later claim expenses for transportation of 
mobile home under FTR para. 2-7.1(a) 
Purchase costs 
Employee who, pursuant to transfer of station, purchased mobile 
home for use as residence at new station may be reimbursed for miscel- 
laneous expenses normally associated with relocation of mobile homes. 
FTR. para. 2-3.1(b) 
Separate shipment of household effects for part of distance 
Reimbursement limitation 
Incident to transfer to Alaska, employee transported mobile home from 
Keyser, W. Va., to Seattle, Wash., where it was determined that it did 
not meet Alaskan specifications. Employee stored trailer in Seattle and 
completed shipment of household goods to Alaska on GBL. Regarding 
reimbursement for transportation of mobile home, rule in 39 Comp. 
Gen. 40 is applicable. Credit should be allowed under FTR para. 2-7.3a 
for shipment of mobile home from Keyser to Seattle. Employee is not 
entitled to further allowance under authorization for shipment of house- 
hold goods on GBL. Total payment under both authorizations may not 
exceed cost which would have been incurred by Govt. had either method 
been used for entire distance 
Leases 
Lease-breaking expenses 
Tax withholding 
Employee claims reimbursement for withholding taxes deducted 
from 1975 settlement by Transportation and Claims Division. Settle- 
ment reimbursed employee for lease-breaking expenses in amount of 
$108.66. Under 26 U.S.C. 217 (1970), it appears that employee would 
be permitted deduction and that amount reimbursed would not be sub- 
ject to withholding. However, 3 Treasury Fiscal Requirements Manual 
3020.50 (April 1970) allows adjustment of errors in withholding only 
during same calendar year in which error was made. Since error was 
made during 1975 calendar year, adjustment was automatically effected 
when employee filed income tax returns for that year 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Miscellaneous expenses 
Allowable amount 
Incident to transfer, employee claims miscellaneous expense for 
alteration of draperies and cost of new rug. Employee states that $500 
miscellaneous expense was authorized on work sheets utilized in prepar- 
ing budget estimates on travel authorization. Such figures are mere 
estimates and are without legal effect to create entitlement. Entitlement 
to relocation expenses, including miscellaneous expense, flows from and 
must be determined by statute and implementing regulations 
Evidence of expenses in excess of $200 
Employee claims miscellaneous expense for alteration of draperies 
and purchase of new rug incident to establishing new residence upon 
transfer. Claim was denied by Transportation and Claims Division 
since employee failed to submit documentation required by Federal 
Travel Regulations (FPMR 101-7) para. 2-3.3a (May 1973) for altera- 
tion of draperies and since reimbursement for new items such as rugs is 
specifically prohibited by FTR para. 2—3.1c. Upon submission of proper 
documentation, amount claimed for alteration of draperies may be 
reconsidered. However, denial of cost of new rug was proper, and is 
sustained 
House deposit forfeiture 
Employee who was in process of purchasing new residence incident to 
transfer and was prevented from completing purchase transaction by 
second transfer may have deposit forfeited included as miscellaneous 
expense allowance incident to his two transfers and he would be entitled 
to maximum miscellaneous expense allowance for each transfer as pro- 
vided in para. 2-3.3b, FTR, not to exceed actual miscellaneous expense 
APUINORS 6692 Soe eb 882k ee Greeti 0. ob Saas 
Nonreimbursable 
Real property losses 
Transferred employee who obtains “interim financing loan’’ to be 
used as down payment on residence at new duty station, because 
residence at old duty station has not yet been sold, may not be reim- 
bursed for any expenses relating to “interim financing loan.’’ Prohibition 
in 5 U.S.C. 5724a, FTR and JTR, against reimbursement of any losses on 
sale of residence due to market conditions is sufficiently broad to pre- 
clude reimbursement here, since need for “‘interim financing loan’’ arises 
because of market conditions-.............--------- tenn Gesserees 
Pro rata expense reimbursement 
House purchase or sale 
Two-family dwelling 
Employee who purchased two-family dwelling is entitled to pro rata 
reimbursement of otherwise allowable real estate expenses since OMB 
Circular No. A—56 does not contemplate application of fixed 50 percent 
formula whenever employee purchases two-family dwelling. In establish- 
ing the applicable reimbursement percentage when more than 50 percent 
is claimed, agency should require employee to submit specific informa- 
tion as to space occupied by employee as residence and living quarters 
and, if necessary, expert opinion as to propriety of percentage claimed-_- 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Reemployment after separation 
Term appointment 
Employee who was separated by RIF by NASA and employed after 
break in service of less than 1 month by term appointment with HEW, 
may be reimbursed expenses of selling house at NASA duty station 
since term appointment with HEW was “nontemporary appointment” 
and eligibility for relocation expenses arose under that section incident 
to RIF by NASA and employment by HEW 
Two agencies involved 
Liability for expenses 
The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency ‘to an employee 
separated by a reduction in force and reemployed within 1 year at another 
geographical location, as though the employee had been transferred in 
the interest of the Government without a break in service. However, the 
losing and gaining agency must agree as to which will be responsible 
TOP UCI GON Be ees. a 2 eS ee ee ee 
‘Settlement date’’ limitation on property transactions 
Extension 
Retirement of employee prior to residence sale 
Although employee voluntarily retired from Govt. service 4 months 
prior to final settlement on sale of residence at old official duty station, 
he is entitled to reimbursement of real estate expenses where sale was 
completed within 2-year extended time period following date he reported 
for duty at new official duty station since he completed 12 months of 
service required by transportation agreement, and transferred em- 
ployee’s right to reimbursement of real estate expenses continues after 
date of voluntary retirement_____.____---_-_- BUC A, Jeb ses 
Subsistence expenses 
Reasonableness of meal costs 
Although employing agency has initial responsibility to determine 
reasonableness of expenditures for subsistence while occupying tempo- 
rary quarters, General Accounting Office has right and duty to review 
circumstances of each case submitted to it regarding reasonableness of 
ie Cab a So. ee es SA ee. eee eed 
Taxes 
Employee claims reimbursement for withholding taxes deducted from 
1975 settlement by Transportation and Claims Division. Settlement 
reimbursed employee for lease-breaking expenses in amount of $108.66. 
Under 26 U.S.C. 217 (1970), it appears that employee would be per- 
mitted deduction and that amount reimbursed would not be subject to 
withholding. However, 3 Treasury Fiscal Requirements Manual 3020.50 
(April 1970) allows adjustment of errors in withholding only during 
same calendar year in which error was made. Since error was made 
during 1975 calendar year, adjustment was automatically effected when 
employee filed income tax returns for that year 


227-170 O - 77 = 25 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Taxes—Continued 
Application of Allstate Ins. Co. v. U.S. 
Prior to 1970 
Court of Claims in Allstate Insurance Co. v. U.S., 530 F. 2d 378, held 
that reimbursement of moving expenses was not compensation for 
services. That decision does not affect withholding of income tax from 
relocation expense payments for 1970 and following years, because case 
dealt with tax years 1965-1969, and statute was amended for tax years 
beginning after December 31, 1969. Section 82 was added to Internal 
Revenue Code by 1969 amendment and includes reimbursement of 
moving expenses within gross income as compensation for services_ ___- 
Temporary quarters 
Computation of allowable amount 
Subsistence expenses 
Employee, transferred from Sao Paulo, Brazil, to Washington, D.C., 
spent $912.59 for food items in 30-day period, including $425.70 in 
1 day, for his family of four. Based upon U.S. Department of Labor 
statistics, monthly food budget for family of four in Washington, D.C., 
would have been between $329 and $413. Therefore, amount of food 
expenses should be reduced to reasonable amount in computing tem- 
porary quarters allowance 
High cost of living area 
Civilian employee of U.S. Customs Service was transferred from 
San Diego, California, to downtown Los Angeles, California, a desig- 
nated high rate geographical area, and he occupied temporary quarters 
in Los Angeles. He is entitled to reimbursement at the maximum statu- 
tory per diem rate of $35 as prescribed by paragraph 2-5.4c of the 
Federal Travel Regulations and section 5702(a) of Title 5, U.S. Code. 
He is not entitled to the daily rate of $37 designated for temporary 
duty travel in Los Angeles, and the $33 per diem rate established by 
regulation is not applicable 
Private or commercial lodgings v. permanent-type Government 
quarters 
The description of temporary quarters in Federal Travel Regulations 
para. 2-5.2c and 2 Joint Travel Regulations para. C8250 as “any 
lodging obtained from private or commercial sources” does not prohibit 
the payment of temporary quarters subsistence allowance when per- 
manent-type Government-owned quarters are occupied temporarily ---- 
Security deposit forfeited 
Employee who cancels 3-month lease for temporary quarters and 
forfeits security deposit for breach of lease, is not entitled to reimburse- 
ment on theory that forfeited security deposit constitutes allowable 
subsistence expense 
Subsistence expenses 
High cost of living area 
Determination of reasonableness of expenditures of employee for 
subsistence while occupying temporary quarters may be made (by 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Relocation expenses—Continued 
Temporary quarters—Continued 
Subsistence expenses—Continued 
High cost of living area—Continued 
employing agency or GAO) by reference to statistics and other informa- 
tion gathered by Government agencies, such as U.S. Department of 
Labor, Bureau of Labor Statistics, regarding living costs in relevant 


*Reasonableness of meal costs 
Transferred employee spent $912.59 for food items in 30-day period, 
including $425.70 in 1 day. Because Federal Travel Regulations (FPMR 
101-7) para. 2-5.4a limits reimbursement to reasonable costs of meals 
(including groceries consumed while in temporary quarters) and De- 
partment of Labor statistics indicate family, similar to that of employee, 
would spend between $329 and $413 per month, such expenses are con- 
sidered unreasonable in absence of additional evidence that they were 
justified 
Time limitation 
Internal Revenue Service employee, transferred from Sao Paulo, 
Brazil, to Washington, D.C., incurred 48 days of temporary quarters 
expenses. Reimbursement for such expenses is limited to 30 days since 
extension for additional 30 days may be granted only for transfers to 
or from Alaska, Hawaii, the territories or possessions, Puerto Rico, 
or the Canal Zone. 5 U.S.C. 5742a(a)(3). Claim for expenses of ad- 
ditional 18 days spent in temporary quarters may not be allowed___- 
What constitutes 
Department of Defense employee’s claim for reimbursement of tem- 
porary quarters subsistence expenses incurred incident to transfer to 
new Official duty station in Canal Zone is allowable where claimant 
intended to move to family-type quarters when they became available 
but lived in permanent bachelor-type Government quarters during 46 
days of the 60-day entitlement period 
Title insurance 
Employee who purchased “owners title policy’ incident to purchase 
of residence at new duty station as distinguished from ‘mortgage title 
policy” is precluded by section 4.2d of OMB Cir. No. A-56, revised 
August 17, 1971, from being reimbursed for such cost 
Two-family dwellings. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Pro rata expense reimbursement, House 
purchase or sale, Two-family dwelling) 
Uniform allowances 
Where transferred employee’s travel authorization did not expressly 
provide for reimbursement of expenses in connection with purchase of 
residence at new duty station, orders may be amended to authorize pay- 
ment of residence transaction expenses. Provision for payment of ex- 
penses in connection with purchase or sale of residence contained at 
2-6.1, FPMR 101-7, contemplates uniform allowance of such expenses 
to transferred employees 
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OFFICERS AND EMPLOYEES—Continued 

Travel by foreign air carriers. (See TRAVEL EXPENSES, Air travel, 

Foreign air carriers, Prohibition, Availability of American carriers) 
Travel expenses. (See TRAVEL EXPENSES) 
Traveltime 

Hours of departure 

‘‘Reasonable’’ and/or ‘‘practical’’ hour 

Employee who traveled during working hours on Friday to report for 
temporary duty the following Tuesday, day after Monday holiday, may 
not be paid per diem for intervening 3-day weekend. While 5 U.S.C. 
6101(b) (2) requires that to maximum extent practicable agencies sched- 
ule travel during regular duty hours, payment of 2 days or more addi- 
tional per diem to facilitate such scheduling has been held unreasonable. 
Where 2 days per diem would be required and commencement of assign- 
ment cannot be otherwise scheduled, employee may be required to travel 
on Own ie |... 5. cou 5 si. jh dbbdetd chan dak tieees peed de keen 
Wage board 

Compensation. (See COMPENSATION, Wage board employees) 
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Civilian 

employees) 
Weekend return travel expenses. (See TRAVEL EXPENSES, Return to 

official station on nonworkdays) 


OIL AND GAS 

Leases 

Rental 

Disposition of receipts from oil and gas rights 

Receipts from oil and gas leases on lands within the National Wild- 
life Refuge System, and administered by the Fish and Wildlife Service, 
whether lands were made part of the System by acquisition or by 
withdrawal from public domain, are required to be disposed of pursuant 
to 16 U.S.C. 715s rather than pursuant to the Mineral Leasing Act 
which generally prescribes disposition of receipts from leases of mineral 
rights in public lands, because, to the extent there is conflict between 
requirements of the statutes, the more recent one is controlling 


ORDERS 

Amendment 

Retroactive 

Rule 

Employee of National Oceanic and Atmospheric Administration whose 
per diem was reduced by 55 percent as he purchased ground accommoda- 
tions package in conjunction with airline ticket may be reimbursed full 
London per diem. Rule is that travel orders may not be retroactively 
changed to increase or decrease entitlements after travel has been per- 


Blanket or repeated 
Travel 
Effective date of increases 
Mileage and per diem rates 
Blanket travel order issued on July 1, 1974, authorized per diem 
rate of $25 per day.and mileage rate of 12 cents for use of privately 
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ORDERS—Continued 
Blanket or repeated—Continued 
Travel—Continued 
Effective date of increases—Continued 
Mileage and per diem rates—Continued 

owned automobile, as prescribed by Commerce Dept.’s regulations. On 
May 19, 1975, Temporary Reg. A-11 (GSA), implementing the Travel 
Expense Amendments Act of 1975, amended the Federal Travel Regs. 
(FTR) to increase the maximum per diem and mileage rates for official 
travel. Under blanket travel order, employee who traveled May 15 to 
20, 1975, is entitled to higher per diem and mileage rates of amended 
FTR for travel on May 19 and 20 since such rates were mandatory. 
49 Comp. Gen. 493 followed. 35 Comp. Gen. 148, distinguished 


OVERTIME 
Compensation. (See COMPENSATION, Overtime) 


PARKING FACILITIES 

Federal Aviation Administration 

Arbitration award implementation 

Federal Aviation Administration (FAA), Department of Transporta- 
tion, questions proprietry of implementing three arbitration awards 
requiring FAA to provide parking accommodations for employees. 
FAA does not consider it would be justified in making a determination, 
as required for expenditure of funds by applicable regulations, that 
such leased parking accommodations are necessary to avoid impairment 
of its operational efficiency. Inasmuch as FAA regulations incorporated 
by reference in the collective bargaining agreement have already made 
the required determination, FAA is not required to make a further 
determination. Accordingly, FAA may expend appropriated funds to 
implement awards 
Fees. (See FEES, Parking) 
General Services Administration 

Authority 

General Services Administration does not assert, nor does it have, 
authority to force agencies to accept and pay for parking space in excess 
Me CE EE INO. oc. Ue tenn na ulindaeae wenedesananeeune ues Be: 


PATENTS 
Infringement 

Contract protests : 

Allegation that private parties may have violated protester’s patents 
or proprietary information raises questions dealing with dispute solely 
between private parties and is not for General Accounting Office 
consideration 

Agency may use data supplied with restrictive legend to evaluate 
drawings submitted by other offerors so long as such data is not released 
outside the Government. Moreover, where it appears that drawings 
were furnished to agency without restriction, General Accounting Office 
is precluded from concluding that Government does not have unre- 
stricted rights in such drawings 
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PATENTS—Continued 

Infringement—Continued 

Government liability 

Rule 

Contention that manufacture of system being procured by Govern- 
ment will violate patents of protester will not be considered, since exclu- 
sive remedy of aggrieved party is action in Court of Claims against 
Government for damages-- - -- 

Remedy 

Allegation that Government disclosed proprietary information to 
private party is matter for courts as contract has been substantially 
performed 


PAY 
Absence without leave 
Civil arrest 
Confinement 
Pretrial 
Service member charged with commission of a civil offense on foreign 
soil is entitled to pay and allowances for any pretrial custodial period at 
a U.S. military installation where decision to incarcerate or to merely 
restrict member to duty station and assign him to perform duties on 
full-time basis remains in installation commanders. 36 Comp. Gen. 173, 
modified 
Trial and appellate review 
Service member charged with commission of a civil offense on foreign 
soil is not entitled to pay and allowances for period when actually absent 
from military installation for purposes of judicial proceedings by foreign 
civil authorities unless such absence is excused as unavoidable 
NATO status of forces agreement 
Service member charged with commission of a civil offense on foreign 
soil is to be considered constructively absent from duty and not entitled 
to pay and allowances when member is actually incarcerated on basis of 
request for incarceration by foreign civilian authorities under provisions 
of a treaty or other international agreement. 36 Comp. Gen. 173, 
modified 
Active duty 
Absence without leave. (See PAY, Absence without leave) 
Reservists 
Period of litigation 
Pay subject to deduction for civilian earnings 
Enlisted member of the U.S. Naval Reserve who after being ordered 
to active duty filed petition for habeas corpus on grounds that he was 
not a member and was determined by Federal court order to have been 
lawfully enlisted and in military status is entitled to pay and allowances 
during litigation, regardless of whether he performs military duties. 
However, settlement of member’s claim for such pay and allowances is 
subject to deduction of gross civilian earnings when he performed no 
meaningful or useful services for U.S. Govt. during the period 
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PAY—Continued 
Additional 
Flight pay. (See PAY, Aviation duty) 
Aviation duty 
Flight status 
Involuntary removal 
Proposed amendment to E.O. 11157 which would authorize incentive 
pay for up to 120 days to enlisted members involuntarily removed from 
flight status without notice is reasonably restricted to effecting the pri- 
mary purpose of the statute (37 U.S.C. 301) authorizing such pay and, 
therefore, would be valid 
Limited duration 
Incentive pay entitlement 
Air Force policy which in unusual cases retains enlisted members on 
flight status by distributing flight duty among more enlisted members 
than necessary so as to prevent termination of flight status and incentive 
pay without 120 days’ notice is questionable administrative practice, 
but it may not be said as a matter of law that members in such cases 
are not entitled to incentive pay 
Civilian employees. (See COMPENSATION) 
Incentive 
Hazardous duty 
Flight pay. (See PAY, Aviation duty) 
Judge Advocates General 
Assistants 
Officers serving in positions 
Entitled to pay of rear admirals 
Court of Claims in Selman v. United States, 204 Ct. Cl. 675, held that 
naval officers ordered to serve in positions of Assistant Judge Advocates 
General are entitled to at least the pay of rear admiral (lower half) 
while serving in such positions whether they were ‘“‘detailed’”’ or ‘‘as- 
signed’”’ to such positions. Our decision at 50 Comp. Gen. 22 which 
determined that such officers were not entitled to pay of rear admiral 
(lower half) will no longer be followed. Consequently, successors to 
plaintiffs in Selman in the statutorily created positions are also entitled 
to receive pay of rear admiral (lower half) 58 
Periods of confinement by military authorities for foreign civil offenses 
Under jurisdiction of installation commanders 
Service member charged with commission of a civil offense on foreign 
soil is entitled to pay and allowances for any pretrial custodial period 
at a U.S. military installation where decision to incarcerate or to merely 
restrict member to duty station and assign him to perform duties on 
full-time basis remains in installation commanders. 36 Comp. Gen. 173, 
modified 
Promotions 
Special appointment 
By President with advice and consent of Senate 
Navy officer whose permanent grade was rear admiral (O-8) and who 
was serving as admiral (O-10) under 10 U.S.C. 5231, was transferred , 
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PAY—Continued 
Promotions—Continued 
Special appointment—Continued 
By President with advice and consent of Senate—-Continued 
directly to temporary disability retired list (TDRL) pursuant to 10 
U.S.C. 1202 and then died before Senate could confirm him on the per- 
manent retired list as admiral (O-10) pursuant to 10 U.S.C. 5233. Re- 
gardless of grade to which he was entitled on retired list under 10 U.S.C. 
1372, or other law, under Formula No. 2, 10 U.S.C. 1401, such mem- 
ber’s retired pay while on the TDRL is to be computed on basic pay of 
admiral (O-10) and Survivor Benefit Plan annuity based thereon 
Readjustment payment at discharge 
Regular commissioned officers 
Travel and transportation allowances entitlement 
To selected home 
A Regular Army commissioned officer discharged with readjustment 
pay in accordance with 10 U.S.C. 3814a may receive travel and trans- 
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g) 
for members involuntarily released from active duty with readjustment 
pay, since the congressional intent was to treat such officers in the same 
manner as Reserve officers involuntarily released from active duty with 
readjustment pay 
Rear admirals, etc. 
Active duty grade or rank. (See PAY, Active duty, Grade or rank, Rear 
admirals) 
Reservists. (See PAY, Active duty, Reservists) 
Retired 
Additional 
Extraordinary heroism. (See PAY, Retired, Combat citations, Ex- 
traordinary heroism) 
Disability 
Computation 
Method 
Most favorable formula 
Enlisted member of Army who is eligible for voluntary retirement for 
over 20 years of service, and who would be entitled to 10 percent increase 
for act of extraordinary heroism in computation of retired pay, is 
entitled to such increase if he is retired for disability, since retired pay 
computation statute applicable to disability retirements authorizes 
computation of retired pay on basis of formula most favorable to member 
if he is otherwise entitled to compute retired pay under another provision 
of law amie sts 
Disability not result of active duty 
Where retired service member has sought correction of military 
records under 10 U.S.C. 1552 and Correction Board has denied relief 
sought, such action is final and conclusive on all officers of U.S. and 
not subject to review by GAO_-.-_.___._------- 
Extraordinary heroism 
Although 10 U.S.C. 3914, which authorizes voluntary retirement 
with more than 20 and less than 30 years’ service, provides that mem- 
bers so retired will be members of Army Reserve and perform involun- 





INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Disability—Continued 
Extraordinary heroism—Continued , 
tary active duty as prescribed by law, retirement and receipt of retired 
pay under that section are separate and distinct from the Reserve 
obligations and members retired for disability after having 20 years’ 
service may receive retired pay computed under applicable formula even 
though not in Memeven..... sox-2558 6 eee Sb nitde weed cane a 
Most favorable formula method of computation. (See PAY, Retired, 
Disability, Comput#tion, Method, Most favorable formula) 
Temporary retired list 
Death prior to Senate confirmation to appointment on permanent 
retired list 
Navy officer whose permanent grade was rear admiral (0-8) and who 
was serving as admiral (0-10) under 10 U.S.C. 5231, was transferred 
directly to temporary disability retired list (TDRL) pursuant to 10 
U.S.C. 1202 and then died before Senate could confirm him on the 
permanent retired list as admiral (0-10) pursuant to 10 U.S.C. 5233. 
Regardless of grade to which he was entitled on retired list under 10 
U.S.C. 1372, or other law, under Formula No. 2, 10 U.S.C. 1401, such 
member’s retired pay while on the TDRL is to be computed on basic 
pay of admiral (0-10) and Survivor Benefit Plan annuity based thereon _ - 
Survivor Benefit Plan 
Annuity deductions 
Where retired member waived his retired pay to receive VA compen- 
sation but informed CSC that purpose of such waiver was to have his 
Civil Service annuity computed on basis of his total Federal service, 
we must conclude that member waived his retired pay for purposes of 
increasing his Civil Service annuity (pursuant to subchapter III of 
chapter 83 of Title 5, U.S. Code) even though Navy was not so advised 
until after member’s death. Accordingly, his widow is not eligible for 
Survivor Benefit Plan annuity; however, she is entitled to all such costs 
remitted by member 
Children 
Status after death or remarriage of eligible spouse 
When member provided Survivor Benefit Plan coverage for widow or 
widower and dependent children and widow or widower becomes in- 
eligible for annuity, the dependent children are entitled to the full 
annuity as provided by the member even though the annuity of the 
widow or widower had been reduced by the amount of Dependency and 
Indemnity Compensation received 
Cost-of-living adjustments 
Designated base amounts 
All base amounts designated under 10 U.S.C. 1447(2) upon which 
Survivor Benefit Plan annuities are based are subject to cost-of-living 
adjustments under 10 U.S.C. 1401la(b) 
Less than maximum coverage 
Base amounts designated under 10 U.S.C. 1447(2)(B) upon which 
Survivor Benefit Plan annuities are computed when member elects less 
than maximum coverage are not subject to adjustment under 10 U.S.C. 
140la(d) or (e) which apply modified cost-of-living adjustments to 
retired pay computation at time of retirement 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Cost-of-living adjustments—Continued 
Over reduction of retired pay or under payment of annuities 
Disposition 
Amounts due members or beneficiaries for over reduction of retired pay 
or under payment of annuities due to computation of Survivor Benefit 
Plan base amounts under 10 U.S.C. 1447(2) not in accordance with the 
rules stated in this decision should be paid to persons entitled thereto, 
and amounts due the United States are subject to collection or waiver 
under 10 U.S.C. 1453 or 2774, as applicable 
Dependency and indemnity compensation 
Refund entitlement 
Computation 
Widow or widower of member who elected coverage under Survivor 
Benefit Plan is entitled to refund of deductions made from retired pay if 
the annuity is reduced based upon receipt of Dependency and Indeninity 
Compensation. Such refund, however, should be computed on the basis 
of reductions in retired pay caused by coverage of spouse and no refund 
may be made based upon the reductions in retired pay caused by mem- 
ber’s election of coverage for dependent children 
Erroneous payments 
Waived 
Overpayments resulting from erroneous annuity payments under 
Survivor Benefit Plan (SBP) made to member’s widow may not be 
considered for waiver under 10 U.S.C. 2774, which relates to pay and 
allowances but are for consideration under 10 U.S.C. 1453, which is 
applicable specifically to SBP payments 
Reinstatement 
After waiver withdrawal 
During period that an SBP participant has in effect a waiver of mili- 
tary retired pay for purposes of receiving a civil service annuity based 
on combining military service with civil service, under provisions of 
10 U.S.C. 1450(d) and 1452(e) such SBP participation is suspended, 
but if waiver is no longer effective for any reason, previously elected 
SBP participation would be resumed and military retired pay reduced 
thereafter 
Retirement eligibility requirement 
Air Force officer who had over 20 years’ service when he died while on 
active duty was not eligible for retirement under 10 U.S.C. 8911 because 
less than 10 years cf such service was as commissioned officer. Neither 
was he eligible for retirement uncer 10 U.S.C. 8914 which applies to en- 
listed members since at date of death he was offcer. Therefore, wicow 
is not entitled to SBP annuity under 10 U.S.C. 1448(d) since such annuity 
is contingent upon member having been qualified for retired pay 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Revocation, etc. 
Administrative error 
Secretarial prerogative Page 
Members who retired before SBP effective date and elected to par- 
ticipate in the Plan under subsec. 3(b) of Pub. L. 92-425 may not uni- 
laterally revoke such elections during the 18-month period provided for 
such election or at any time thereafter. Revocation or correction of an 
SBP election based on ‘‘administrative error” is a secretarial prerogative 
under 10 U.S.C. 1454. 53 Comp. Gen. 393, modified 
Election based on misinformation 
Revocation or correction of an SBP election based upon ‘‘administra- 
tive error’ is a secretarial prerogative under 10 U.S.C. 1454 and may be 
exercised to revoke or modify SBP coverage based upon a finding that the 
member received erroneous or insufficient information and that such 
information caused him to make an election he would not otherwise have 
made 
Spouse 
Base 
Navy officer whose permanent grade was rear admiral (0-8) and who 
was serving as admiral (O--10) under 10 U.S.C. 5231, was transferred 
directly to temporary disability retired list (TDRL) pursuant to 10 
U.S.C. 1202 and then died before Senate could confirm him on the perma- 
nent retired list as admiral (O-10) pursuant to 10 U.S.C. 5233. Regard- 
less of grade to which he was entitled on retired list under 10 U.S.C. 1372, 
or other law, under Formula No. 2, 10 U.S.C. 1401, such member’s 
retired pay while on the TDRL is to be computed on basic pay of 
admiral (O-10) and Survivor Benefit Plan annuity based thereon_- 
Erroneous payments waived 
Criteria for waiver of erroneous payments under the SBP pursuant 
to 10 U.S.C. 1453 should be similar to the criteria for waiver under 
5 U.S.C. 5584; 10 U.S.C. 2774 and 32 U.S.C. 716, and therefore although 
waiver may not be granted unless collection would be contrary to the 
purpose of the plan and against equity and good conscience proof of 
financial hardship will not be required if waiver is otherwise in order. 
54 Comp. Gen. 249 and 35 id. 401, overruled 
Termination or reduction 
Refunds 
Widow or widower of member who elected coverage under Survivor 
Benefit Plan is entitled to refund of deductions made from retired pay 
if the annuity is reduced based upon receipt of Dependency and In- 
demnity Compensation. Such refund, however, should be computed on 
the basis of reductions in retired pay caused by coverage of spouse and 
no refund may be made based upon the reductions in retired pay caused 
by member’s election of coverage for dependent children 1409 
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PAY—Continued 
Retired—Continued 
Survivor Benefit Plan—Continued 
Survivor Benefit Plan v. Civil Service Retirement Survivorship Plan 
Where retired member waived his retired pay to receive VA compen- 
sation but informed CSC that purpose of such waiver was to have his 
Civil Service annuity computed on basis of his total Federal service, 
we must conclude that member waived his retired pay for purposes of 
increasing his Civil Service annuity (pursuant to subchapter III of 
chapter 83 of Title 5, U.S. Code) even though Navy was not so advised 
until after member’s death. Accordingly, his widow is not eligible for 
Survivor Benefit Plan annuity; however, she is entitled to all such costs 
remitted by member 
Election 
A military retiree, who elects to participate in Survivor Benefit Plan 
(SBP), 10 U.S.C. 1447-1455, and who later elects to combine his 
military service credits with his civil service credits for the purpose of 
receiving a civil service annuity, may elect to participate in the civil 
service survivor benefits program at a level lower than that which he has 
in the SBP 
Termination or reduction 
Children’s benefits 
When member provided Survivor Benefit Plan coverage for widow or 
widower and dependent children and widow or widower becomes in- 
eligible for annuity, the dependent children are entitled to the full 
annuity as provided by the member even though the annuity of the 
widow or widower had been reduced by the amount of Dependency and 
indemeliy Compensation reseived......-.. .. <n cce c ne dene 
Waiver for civilian retirement benefits 
Revocation 
Survivor Benefit Plan participation resumed 
During period that an SBP participant has in effect a waiver of mili- 
tary retired pay for purposes of receiving a civil service annuity based on 
combining military service with civil service, under provisions of 10 
U.S.C. 1450(d) and 1452(e) such SBP participation is suspended, but 
if. waiver is no longer effective for any reason, previously elected SBP 
participation would be resumed and military retired pay reduced 
nn nh ele SS SS Ba eas ie Dr ma 
Waiver for veterans benefits 
Reduction in retired pay effect 
Employment of retiree 
A retired Regular commissioned officer who accepts Federal civilian 
employment, and who immediately executes a waiver of retired pay 
pursuant to 38 U.S.C. 3105 in order to receive veterans’ disability com- 
pensation, which award is administratively delayed but when granted 
by VA is made effective retroactively to date of waiver, has in effect 
reduced the legally authorized retired pay by the amount of the veterans’ 
compensation; therefore, retired pay payments received by the member 
during the retroactive period must be adjusted under the dual compen- 
sation formula of 5 U.S.C. 5532 from the effective date of the waiver -- 
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PAY—Continued 

Service credits 

Absence due to misconduct, etc. 

Enlisted members’ absences 
Confinement under court-martial sentence 

Enlisted member’s period of authorized excess leave pending appellate 
review of his court-martial including a bad conduct discharge is credit- 
able service for computing period served on term of enlistment and, even 
though court-martial sentence was approved and discharge effected 
thereafter, period of such leave is not to be included in unexpired part 
of member’s enlistment upon which computation of recoupment of 
reenlistment bonuses is based 
Survivor Benefit Plan. (See PAY, Retired, Survivor Benefit Plan) 
Waiver of overpayments. (See DEBT COLLECTIONS, Waiver, Military 

personnel) 


PAYMENTS 

Absence or unenforceability of contract 

Quantum merutt 

Approval of service, etc., if requested 

Expenses of renting boat and equipment from Govt. employee for 
purpose of performing acoustical measurements are not reimbursable as 
travel expenses. Equipment should have been obtained by procurement 
means with due regard to section 1—-1.302-3 of Fed. Procurement Regs. 
and public policy prohibiting Govt. from contracting with its employees 
except for most cogent of reasons as where Govt.’s needs cannot other- 
wise reasonably be met. Payment may, however, be made on quantum 
meruit basis insofar as receipt of goods and services has been ratified by 
authorized official F : sis 

Volunteer services 

Unsolicited proposals 

Decision by U.S. Govt., acting in its sovereign capacity, to rehabilitate 
Suez Canal is not a taking of a valuable contractual right requiring 
compensation, as claimant had only anticipated contract for services, loss 
of which is not responsibility of U.S. Govt. Moreover, submission of 
unsolicited proposal makes claimant a pure volunteer, affording no basis 
upon which payment may be authorized_-._--.-.--.---------------- 
Receipts 

Acceptability 

Rental car agreement stating cost had been charged to personal credit 
card does evidence that employee incurred rental cost as a personal 
obligation and will be regarded as satisfying receipt requirements of 
FTR para. 1-11.3c(5) for purpose of reimbursing employee for cost of 
rental car. Credit card number need not be shown on invoice. From nature 
of transaction it must appear that Govt. could not be held liable for the 
expense in event of nonpayment of the obligation by employee 


PAYROLLS 
Signatures 
Married women 
A woman, notwithstanding her marriage, has the right to use her 
maiden name on Govt. checks and payrolls provided that she uses the 
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PAYROLLS—Continued 
Signatures—Continued 
Married women—Continued 
same name consistently on all Govt. records. This is, however, subject 
to any general regulation that might be issued by the CSC. In addition, 
a female employee may be carried on the payroll as Ms., regardless of her 
marital status, if she so desires. 19 Comp. Gen. 203, modified 


PERSONAL SERVICES 

Detective employment prohibition 

Violation 

Company whose corporate charter specifically authorizes investigative 
as well as protective functions, and which is licensed as detective agency 
under Massachusetts statute prescribing separate licenses for detective 
and protective agencies, is a detective agency for purposes of 5 U.S.C. 
3108 and may not be employed by Federal agency, even though employ- 
ment is solely to perform guard services. Modified by 56 Comp. Gen. —— 
(B-180257, Jan. 6, 1977) 
Private contract v. Government personnel 

Collective bargaining agreement 

Violation 

Grievance charged violation of provision in collective’ bargaining 
agreement that consultants would not be hired to perform work that 
could be performed by agency employees. Agency stipulated that it 
had violated agreement but refused union’s demand that consultant 
repay salary to U.S. Treasury. Prior to arbitration hearing, the con- 
sultant resigned. Arbitrator’s award of punitive damages to be paid by 
agency to union may not be implemented since there is no authority to 
award punitive damages against U.S. or one of its agencies_____------ 


POWERS OF ATTORNEY 

Revocation 

Death 

Incident to evacuation of U.S. personnel and local national em- 
ployees from Vietnam, employees turning in Vietnamese piasters were 
given receipts on the bases of which Treasury checks were subsequently 
issued. Checks for payees still in Vietnam were placed in special deposit 
account pursuant to 31 U.S.C. 123-128 for benefit of payees and may 


gnot be paid out to relatives in U.S. who claim power of attorney to 
I aa ia Schlenker e ee 


PRESIDENT 
Authority 
Military personnel utilization 
Section 3 of War Powers Resolution requires the President to consult 
with Congress before and during introduction of U.S. Armed Forces 
into hostilities or situations clearly indicating imminent hostilities. 
Legislative history of section 3 is clear that requirement is not satisfied 
by token statement of actions intended to be taken. While evidence in 
hearings subsequent to Mayaguez rescue suggests President merely in- 
formed Congress of decisions already made, requirements of section 3 


are not sufficiently definitive to establish violation in present circum- 
STR caxocccaese caches ct cco SAG ee ee ee Ee ee 
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PRESIDEN T— Continued 

Authority—Continued 

Protection of American lives and property abroad 

President possesses some unilateral constitutional power to protect 
lives and property of Americans abroad, even in absence of specific 
congressional authorization. Courts have sustained or alluded to such 
authority and its exercise has considerable historical support. Language 
of War Powers Resolution as whole indicates it was not meant to directly 
restrict President’s power, its basic purpose being to involve Congress in 
decision-making process of future wars. Thus War Powers Resolution in 
effect neither initially precludes nor sanctions military initiatives by the 
President for these purposes-_-____.._...--------- 

Rescue of foreign nationals 

Seven funding limitation statutes prohibit use of appropriated funds 
for combat activity in Indochina. While legislative history of seven acts 
is not entirely clear respecting President’s rescue power, there are some 
specific statements that such power is not restricted, and the overall 
intent of seven acts was to curtail bombing and offensive military action 
in Southeast Asia. Therefore, President’s recent evacuation of Americans 
from Saigon did not conflict with such statutes___________..._.------ 

War Powers Resolution effect 

Section 4 of War Powers Resolution requires President to report to 
Congress the basis for, facts surrounding, and estimated duration of 
introduction of U.S. Armed Forces in three types of situations. How- 
ever, since Resolution does not expressly require President to specify 
which situation prompted the report and such specification is immaterial 
anyway since final decision of initiation of section 5 actions is up to 


Congress, it appears that the President met section 4 requirements--_-_-- 


PROCUREMENT 

Defense programs 

Full funding 

“Full funding” of military procurement programs is not statutory 
requirement, and deviation from full funding does not necessarily or 
automatically indicate violation of 31 U.S.C. 665 or 41 U.S.C. 11- 
Ground rules 

Departure 

Although technical “‘transfusion”’ of one offeror’s unique or innovative 
idea to other offerors is prohibited, offeror’s request for direct reimburse- 
ment by Govt. of its interest expense is not such a unique or innovative 
idea, but is suggestion for departure from procurement ‘ground rules” 
which, if accepted by agency, must be communicated to all competing 
I cc ree a oe ak 65 cee ccc acre pt nce 


PROPERTY 
Private 
Acquisition 
Relocation expenses to ‘‘displaced persons’’ 
Effective date of entitlement 
Tenant who vacated premises subsequent to written purchase offer 
by Architect of the Capitol qualifies as ‘displaced person’’ and is entitled 
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PROPERTY—Continued 
Private—Continued 
Acquisition—Continued 
Relocation expenses to ‘‘displaced persons’’—Continued 
Effective date of entitlement—Continued 
to benefits applicable to displaced tenants under Uniform Relocation 
Assistance and Real Property Acquisition Policies Act of 1970, since 
Govt. made firm offer to purchase property from owner, tenant moved 
after this offer, and Govt. actually acquired property 
Damage, loss, etc. 
Government liability 
Rented equipment destroyed by fire 
Bailee, in case of bailment of mutual benefit, is held to standard of due 
care and ordinary prudence. While presumption of negligence ordinarily 
arises from destruction of bailed property, rule does not apply where 
property is destroyed by fire 
Federal funds for repairs, etc. 
Justification 
Appropriation of INS may be used to repair International Boundary 
fences on private property if expenditures and improvements are neces- 
sary for effective accomplishment of purposes of Service’s appropriation, 
are in reasonable amounts, are made for principal benefit of U.S. and 
interests of Govt. are fully protected_--_-_- she ees 
Repairs and improvements . 
International Boundary fences 
INS’s “necessary expenses’ appropriation is available to repair 
boundary fences under jurisdiction of other Federal agencies provided 
INS determines expenditure is necessary to enforcement of immigration 
laws and other agencies do not intend to make repairs as promptly as 
necessary to deter unlawful immigration. Rule that where appropriation 
is made for particular object, it confers authority to incur expenses which 
are necessary, proper, or incident thereto, unless there is another appro- 
priation that makes more specific provision therefor, is inapplicable since 
there is no specific appropriation for repair of boundary fences___--.-- _ 
Public 
Damage, loss, etc. 
Carrier’s liability 
Air carriers. (See AIRCRAFT, Carriers, Property damage, loss, 
etc., Liability of carrier) 
Burden of proof 
Disallowance of carrier’s amended claim for refund of amount ad- 
ministratively deducted from its account due to damage to floodlight 
units is sustained where carrier is liable for damage without proof of 
negligence unless damage is affirmatively shown to be result of one of 
exceptions to its liability as a common carrier, Federated Department 
Stores v. Brinke, 450 F.2d 1223 (5th Cir., 1971), and cases cited. Evidence 
on carrier’s freight bill indicates extent of damage and allegations of 
faulty packaging without evidence that packaging was sole cause of 
damage will not rebut presumption of negligence by carrier 
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PROPERTY—Continued 
Public—Continued 
Damage, loss, etc—Continued 
Carrier’s liability—Continued 
Burden of proof—Continued 
Mobile home delivered to carrier in good condition, delivered to 
consignee in damaged condition, and ascertainment of amount of damage 
establishes prima facie case. Missouri Pacific R.R v. Elmore & Stahl, 377 
U.S. 134, 138- - - : 
Carrier has burden of proof to show that inherent defect was sole 
cause of damage---_-_ _- 
Carmack Amendment to ICC Act 
Mobile home carriers are subject to Carmack Amendment, 49 U.S.C. 
20(11)_- i 
Common law rule 
At common law common carrier could not escape liability by showing 
absence of negligence , 
Durables. (See PROPERTY, Public, Damage, loss, etc., Durables 


Perishables. (See PROPERTY, Public, Damage, loss, etc. 


Perishables) 
Prima facie case. (See PROPERTY, Public, Damage, loss, etc., 
Carrier’s liability, Burden of proof) 
Tariff exclusion 
Carrier’s tariff item excluding it from liability is ambiguous, and 
appears to be rule exempting carrier from own negligence, and therefore 
is in violation of 49 U.S.C. 20(11)- 
Durables 


Cases involving perishable goods apply to durable goods- --- 
Excess 


Utilization 
Acquisition by agencies of aircraft and passenger motor vehicles by 
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically 
authorized by appropriation act or other law, and this prohibition ap- 
plies to acquisition by transfer by Law Enforcement Assistance Admin. 
of aircraft or passenger motor vehicles for use by grantees in their regular 
law enforcement functions because agency obtains custody and account- 
ability and exception would reduce congressional control over aircraft 
and vehicles. See 44 Comp. Gen. 117 
Exchange or sale for similar items 
Silver for gold 
General Services Administration acted reasonably under section 201(c) 
of Federal Property and Administrative Services Act of 1949, as 
amended, and its implementing Federal Property Management Regu- 
lations, in disapproving proposed exchange of certain quantities of 
silver for an equivalent dollar amount of gold. Since it appears that 
gold to be acquired would not serve the same specific purpose as the 
replaced silver, as required by regulations, proposed exchange is not of 
‘similar’ items as required by section 201(c). 41 Comp. Gen. 227 
distinguished 


1209 


1209 


1209 


1209 
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PROPERTY—Continued 
Public—Continued 
License 
Use of sewage system 
Perryville, Maryland, recreational park may be permitted to discharge 
sewage into VA sewage system if VA determines administratively that 
arrangement is in interest of Govt. and agreement constitutes only 
pevecknls Meenas for tmitel wee. 2... ee ek 
Space assignment 
Charge assessment 
Where Executive agency other than GSA provides parking space or 
related services to employees, or to others, agency is authorized by 
40 U.S.C. 490(k) to charge occupants therefor if, but only if, rates are 
approved by Administrator of General Services and Office of Manage- 
ment and Budget . 
Surplus 
Disposition 
Water 
VA hospital which has water filtration plant currently running at 
half its rated capacity may sell water to town of Perryville, Maryland 
recreational park, if VA administratively determines plant in ordinary 
course of business produces excess water and sale is in Govt.’s interest _ - 
What constitutes 
Direct assignment by Govt. of purchase option under ADPE lease to 
third party lessee for purpose of accomplishing leaseback of equipment 
to Govt. under more favorable terms constitutes procurement trans- 
action rather than disposal of property and therefore laws governing 
disposal of Govt. property are not for application..........-.-------- 


PROTESTS 
Contracts. (See CONTRACTS, Protests) 


QUARTERS 

Occupancy of nonappropriated fund lodging facilities 

Reservists 

Training duty periods 

Member of Reserve component ordered to annual active duty for 
training stayed at Navy Lodge, a nonappropriated fund temporary 
lodging facility, at $9 daily charge. In view of 37 U.S.C. 404(a) (4), 
1 JTR para. M6000-1, which provides that members of Reserve com- 
ponents ordered to annual active duty for training are not entitled to 
per diem if Govt. quarters and mess are available, does not preclude 
per diem where members of Reserves incur lodging expenses at non- 
appropriated fund activities which were defined as Govt. quarters for 
purposes of 1 JTR without consideration that such expenses would be 
incurred 
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QUARTERS ALLOWANCE 
Basic allowance for quarters (BAQ) 
Dependents 
Certificates of dependency 
Filing requirements 
Annual recertification Page 
In view of reasonable assurance that changes in dependency status 
for payment of basic allowance for quarters do not go undetected under 
Joint Uniform Military Pay System, annual recertification of depend- 
ency certificates prescribed in 51 Comp. Gen. 231, as they relate to 
Marine Corps, Navy and Air Force members, no longer will be required, 
provided that adequate levels of internal audit are maintained 
Junior Reserve Officer Training Corps instructors 
Recalled to active duty 
Overseas areas 
Where retired members are employed as administrators or instructors 
in the JROTC program under 10 U.S.C. 203(d) at DOD-operated 
schools on U.S. military bases in foreign countries and occupy Govt. 
owned or controlled quarters which are determined by such installation 
commander to be adequate for the member and dependents for his grade 
or rating if called to active duty at that location, such retired member 
may not be credited with BAQ in the computation of the ‘additional 
amount” payable to him under 10 U.S.C. 2031(d) (1) __- aod 
Civilian overseas employees 
Temporary quarters. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Temporary quarters) 
Junior Reserve Officer Training Corps instructors 
Civilian overseas employees. (See QUARTERS ALLOWANCE, Civilian 


overseas employees, Junior Reserve Training Corps instructors) 


RECLAMATION SERVICE 
Employees 
Wage board employees 
Retroactive increases 
Wage survey at Interior installation, commenced in time to be effec- 
tive Feb. 4, 1973, was not effected until May 7, 1973, because wage 
board rates were set by labor-management negotiated agreement and 
there was question of union representation. Wage adjustment may not 
be effective retroactively since the provisions in 5 U.S.C. 5344 regarding 
the effective date of wage board pay adjustments are not applicable to 
labor-management agreements and no tentative agreement as to the 
effective date of the wage adjustment was made prior to May 7, 1973_- 


REGULATIONS 

Authority 

To issue regulations 

Reasonable exercise of discretion 

LEAA “blanket” guideline for grantee procurements precluding 
contractors who develop or draft specifications for procurements from 
competing is reasonable exercise of LEAA discretion to implement 
grant procurement policy, since it was promulgated in response to 
congressional concern and in implementation of FMC 74-7-0 to insure 
bias free specifications and to prevent unfair competitive advantage by 
specifications’ preparer 
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REGULATIONS—Continued 

Compliance 

Mandatory v. permissive 

Blanket travel order issued on July 1, 1974, authorized per diem rate 
of $25 per day and mileage rate of 12 cents for use of privately owned 
automobile, as prescribed by Commerce Dept.’s regulations. On May 19, 
1975, Temporary Reg. A-11 (GSA), implementing the Travel Expense 
Amendments Act of 1975, amended the Federal Travel Regs. (FTR) 
to increase the maximum per diem and mileage rates for official travel. 
Under blanket travel order, employee who traveled May 15 to 20, 1975, 
is entitled to higher per diem and mileage rates of amended FTR for 
travel on May 19 and 20 since such rates were mandatory. 49 Comp. Gen. 
493 followed. 35 Comp. Gen. 148, distinguished 
Conflict of interest guidelines 

Clear meaning 

LEAA organizational conflict of interest guideline for grantee pro- 
curements, which reads: ‘‘Contractors that develop or draft specifica- 
tions, requirements, statements of work and/or RFP’s for a proposed 
procurement shall be excluded from bidding or submitting a proposal 
to compete for the award of such procurement”’ is not unenforceably 
vague, since terms used in guideline have clear meaning in this context __ 
Constructive notice 

Since LEAA Manual, which was promulgated pursuant to Omnibus 
Crime Control and Safe Streets Act, was not published in Federal 
Register, only parties with actual or constructive notice are bound by 
its contents and constructive knowledge exists where Manual is’ incor- 
porated by reference into grant or contract - - -- 
Federal Register publication. (See FEDERAL REGISTER, Effect of 

publication) 
Incorporated by reference in negotiated agreement 

Agency interpretation v. plain language of regulations 

When agency regulations are incorporated by reference in negotiated 
agreement, arbitrator should accord great deference to agency interpreta- 
tion of regulations it has promulgated. However, where regulations are 
plain on their face, no interpretation is required and arbitrator was cor- 
rect in rejecting agency interpretation at variance with plain language 
RU II 6. ec io sais micas atti Scaoeia'e 
Notice 

Federal Register, (See FEDERAL REGISTER) 
Overtime policies 

Collective bargaining agreement 

Federal Labor Relations Council questions the propriety of sustaining 
an arbitration award that orders backpay for employees deprived of 
overtime work in violation of a negotiated agreement. Agency violations 
of negotiated agreements which directly result in loss of pay, allowances 
or differentials, are unjustified and unwarranted personnel actions as 
contemplated by the Back Pay Act, 5 U.S.C. 5596. Improper agency 
action may be either affirmative action or failure to act where agreement 
requires action. Thus, award of backpay to employees deprived of over- 
time work in violation of agreement is proper and may be paid 
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REGULATIONS—Continued 

Overtime policies—Continued 

Collective bargaining agreement—Continued 

Fed. Labor Relations Council questions propriety of sustaining 
arbitration award of 1 hour backpay to employee deprived of overtime 
work in violation of negotiated labor-management agreement. Agency 
violations of such agreements which directly result in loss of pay, allow- 
ances or differentials, are unjustified and unwarranted personnel actions 
as contemplated by Back Pay Act, 5 U.S.C. 5596. Therefore, where 
agency obligated itself in a labor-management agreement to provide 2 
hours of productive work when employee is held on duty beyond his 
regular shift and, in violation of such agreement, provided him only 
1 hour, arbitration award providing backpay to employee for the addi- 
tional hour may be sustained__.._______________- a pie bi hs ee era 
Promotion procedures 


After details 
Two Bureau of Mines employees were detailed to higher grade posi- 


tions in excess of 120 days and no prior approval of extension beyond 
120 days was sought from CSC. Employees are entitled to retroactive 
temporary promotions for period beyond 120 days until details were 
terminated because Board of Appeals and Review, CSC, has interpreted 
regulations to require temporary promotions in such circumstances. 
Asaplified by 65 Comp. Gen. 785... . canccapuie's 23 'on shee inate 
Air Force detailed GS-4 employee to GS-5 position for over 1 year 
beginning July 1, 1970, without obtaining CSC’s prior approval of 
extension beyond 120 days. Agency’s discretionary authority to retain 
employee on detail continues no longer than 120 days, after which agency 
must either have obtained Commission approval or grant employee 
temporary promotion. Since agency failed to obtain approval, employee 
is entitled to retroactive temporary promotion from 121st day of detail 
to its termination Siete otlent BE ice bs it aici 
Collective bargaining agreement 
Collective-bargaining agreement provides that certain Internal 
Revenue Service career-ladder employees will be promoted effective 
the first pay period after 1 year in grade, but promotions of seven employ- 
ees covered by agreement were erroneously delayed for periods up to 
several weeks. Since provision relating to effective dates of promotions 
becomes nondiscretionary agency requirement, if properly includable in 
bargaining agreement, General Accounting Office will not object to 
retroactive promotions based on administrative determination that 
employees would have been promoted as of revised effective dates but 
for failure to timely process promotions in accordance with the agree- 
WN Gast ca eben edaies cccunmnded ne ce ducati ae 
Federal Labor Relations Council questions propriety of implementing 
arbitration award that sustains grievance of two Community Services 
Admin. employees for retroactive promotions and backpay. Because 
record contains substantial evidence that grievants would probably have 
been demoted shortly after they should have been promoted—evidence 
which arbitrator apparently did not consider—award is indefinite. 
Matter should be remanded to arbitrator for additional proceedings 
with instructions that he hear evidence on whether demotions would 
have occurred and, if so, on what date..._.................-.....-- 
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REGULATIONS—Continued 
Promotion procedures—Continued 
Discretionary 
Agency’s v. employee’s choice 
Employee was advised prior to detail action that, if she so elected, 
she could be promoted temporarily but would not receive per diem while 
at temporary duty station. She elected to receive per diem in lieu of 
temporary promotion. Although temporary promotion was discretionary, 
agency had no right to require employee to make such choice. Since 
agency states that employee would have been promoted but for the 
improper action, unjustified or unwarranted personnel action occurred 
and retroactive promotion with backpay for period of detail may be 


Promulgation 

Implementation of grant procurement policy 

LEAA “blanket” guideline for grantee procurements precluding 
contractors who develop or draft specifications for procurements from 
competing is reasonable exercise of LEAA discretion to implement 
grant procurement policy, since it was promulgated in response to 
congressional concern and in implementation of FMC 74-7-0 to insure 
bias free specifications and to prevent unfair competitive advantage by 
specifications’ preparer 
Recipient chargeable with knowledge 

Since LEAA Manual, which was promulgated pursuant to Omnibus 
Crime Control and Safe Streets Act, was not published in Federal 
Register, only parties with actual or constructive notice are bound by 
its contents and constructive knowledge exists where Manual is in- 
corporated by reference into grant or contract 
Recommendation by General Accounting Office 

Insurance premium charges 

Housing and Urban Development Department 

Claims under mobile home loan insurance pursuant to 12 U.S.C.A. 
1703 by lending institution presently delinquent in insurance premium 
payments may be allowed if default on loan occurred while premium 
payments were current, but cannot be allowed if default occurred or was 
imminent after premium payments became delinquent. Past due pre- 
mium charges may be set off against allowable claims, if lender agrees to 
such setoff. Alternatively, remaining insurance coverage may be can- 
celed. In no event is set-off of future premium charges appropriate. 
GAO recommends, pursuant to 31 U.S.C.A. 1176, that HUD regulations 
be amended in terms of foregoing issues and conclusions. Modified by 
56 Comp. Gen. — (B-—183784, Jan. 24, 1977) 
Travel 

Federal 

Insurance on rented vehicles 

We have no legal objection to deletion of restriction in FTR (FPMR 
101-7) para. 1-3.2c against reimbursement of Government employees 
for purchase of additional insurance available on vehicles rented for use 
in foreign countries if GSA determines this is in best interests of Gov- 
ernment. FTR are statutory regulations, and question of whether or not 
reimbursement for costs of additional insurance on rental vehicles should 
be permitted, is within discretion of agency authorized to promulgate 
the particular regulations involved 
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REGULATIONS—Continued 
Travel—Continued 
Federal—Continued 
Insurance on rented vehicles—Continued 

Government employee may be partialy reimbursed for costs of 
insurance purchased on vehicle commercially leased on long-term basis 
to extent necessary for hire and operation of motor vehicles on German 
roads. Excess coverage not required by statute and regulation or by 
industrial custom to enable commercial hire of vehicle and operation 
of vehicle on German roads is considered personal to employee and may 
not be certified for payment 

Mileage rates for overseas automobiles 

We have no legal objections, if GSA determines it is in best interests 
of Government, to amendment of FTR to provide higher mileage allow- 
ance rates for operation of privately owned vehicles by Government 
employees in foreign countries than for operation of such vehicles in 
United States, within overall statutory limit. FTR are statutory regu- 
lations, and such amendments are for determination by agency authorized 
to promulgate the travel regulations __ ___- = ee are eltote 

Joint 

Effective date of increases 
Mileage and per diem rates 

Blanket travel order issued on July 1, 1974, authorized per diem rate 
of $25 per day and mileage rate of 12 cents for use of privately owned 
automobile, as prescribed by Commerce Dept.’s regulations. On May 19, 
1975, Temporary Reg. A-11 (GSA), implementing the Travel Expense 
Amendments Act of 1975, amended the Federal Travel Regs. (FTR) to 
increase the maximum per diem and mileage rates for official travel. 
Under blanket travel order, employee who traveled May 15 to 20, 1975, 
is entitled to higher per diem and mileage rates of amended FTR for 
travel on May 19 and 20 since such rates were mandatory. 49 Comp. 
Gen. 493 followed. 35 Comp. Gen. 148, distinguished _- 

Military personnel 
Transportation of household effects, etc. 
Dishonorable discharge 

Regulations may be promulgated under 37 U.S.C. 406(h) to authorize 
transportation of household effects and a private automobile of a member 
of the uniformed services serving overseas, without dependents, incident 
to the member’s discharge under conditions other than honorable, 
similar to the transportation authorized members with dependents 
discharged in such circumstances. 44 Comp Gen. 574 will no longer be 
followed; 45 Comp Gen. 442 and 49 zd. 695, overruled in part_______-_- 

Subsistence 

Per diem 
‘*Lodgings-plus’’ 

Employee may not be paid per diem under lodgings-plus system based 
on payment of $14 per night for lodging at home of son’s neighbor absent 
information showing that $14 amount reflects additional expenses 
incurred by host as result of employee’s stay. However, agency may 
issue regulations providing that, when it is known in advance that 
employees will lodge with friends or relatives, it may determine that 
lodgings-plus system is inappropriate and establish specific per diem 
rates under FTR para. 1-7.3c 
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REGULATIONS—Continued 

Waivers 

Abuse of discretion requirement 

Contractor, precluded by LEAA organizational conflict of interest 
guideline from competing on LEAA grantee’s procurement for which it 
drafted and developed specifications, has not shown that LEAA refusal 
to grant waiver of guideline, promulgated under LEAA rule-making 
authority and binding on grantees, was for reasons so insubstantial as 
to constitute abuse of discretion 

Financial hardship 

Criteria for waiver of erroneous payments under the SBP pursuant 
to 10 U.S.C. 1453 should be similar to the criteria for waiver under 5 
U.S.C. 5584; 10 U.S.C. 2774 and 32 U.S.C. 716, and therefore although 
waiver may not be granted unless collection would be contrary to the 
purpose of the plan and against equity and good conscience proof of 
financial hardship will not be required if waiver is otherwise in order. 
54 Comp. Gen. 249 and 35 id. 401, overruled 


RENT (See LEASES, Rent) 


REPORTS 

Administrative 

Contract protest 

Reports substantiate administrative determination 

Allegations of Army officials’ persistent unfairness towards protester 
from time of initial proposal submission through conduct of negotiations, 
ultimate rejection of basic and alternate proposals, and participation in 
protest proceedings before GAO cannot be substantiated, since written 
record fails to demonstrate alleged unfairness, and in fact suggests 
reasonable explanations for Army’s actions. Also, fact that agency 
officials declined for most part to join in oral discussion of issues at GAO 
bid protest conference is not objectionable, since agency responded to 
protester’s allegations in several written reports, and conference is not 
intended to be formal hearing 

Contract reviews 

Multiple layers of Federal, State and local Govt. involved in typical 
grant review situation will not impose enormous burden on Federal 
grantor in producing report responsive to request for review of contract 
under Federal grant 


RETIREMENT 

Civilian 

Service credits 

Military service 
Waiver of retired pay 

Where retired member waived his retired pay to receive VA compensa- 
tion but informed CSC that purpose of such waiver was to have his Civil 
Service annuity computed on basis of his total Federal service, we must 
conclude that member waived his retired pay for purposes of increasing 
his Civil Service annuity (pursuant to subchapter III of chapter 83 of 
Title 5, U.S. Code) even though Navy was not so advised until after 
member’s death. Accordingly, his widow is not eligible for Survivor 
Benefit Plan annuity; however, she is entitled to all such costs remitted by 
member 
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RETIREMENT—Continued 
Military personnel 
Retired pay. (See PAY, Retired) 


SALES 
Surplus. (See PROPERTY, Public, Surplus) 


SCHOOLS, COLLEGES, ETC. (See COLLEGES, SCHOOLS, ETC.) 


SECURITIES AND EXCHANGE COMMISSION 

Fees 

Investment adviser 

Refunds Page 

Annual charge assessed pursuant to User Charge Statute, 31 U.S.C. 
483a, by SEC upon investment advisers and deposited in Treasury as 
miscellaneous receipts, which charge is now considered erroneous by 
SEC because of recent Supreme Court decisions, may be refunded by 
SEC out of permanent indefinite appropriation established by 31 U.S.C. 
725q-1 to pay moneys “erroneously received and covered.” This refund 
is authorized to all who paid such invalid fee regardless of whether 
payment was made under protest 


SET-OFF 

Authority 

Common law right 

Where it was determined that contractor had underpaid three em- 
ployees in violation of Davis-Bacon Act, 40 U.S.C. 276a, and funds 
were administratively withheld from balance due on contract to cover 
underpayments, claims of underpaid workers have priority over later 
IRS levy. 46 Comp. Gen. 178, which held that IRS levy had priority 
over claims of underpaid employees, is modified to extent that it is 
inconsistent 
Contract payments 

Assignments 

Claim matured prior to assignment 

Govt. contractor’s assignment to bank of contract proceeds executed 
after contractor’s operations ceased is invalid under 31 U.S.C. 203 since 
purpose of statute removing bar to assignments is to induce financial 
institutions to lend money to finance contractor’s operations- - — ~~ -_---- 
Debt collections 

Military personnel 

Waiver 

Where member requests waiver of claim under 10 U.S.C. 2774, which 
is less than total erroneous payment, and he does not know that an 
accounting setoff for underpayment which was otherwise due him has 
been made or of his right to request waiver for that amount, or that 
erroneous payment was actually determined to be for greater amount, 
we would act on entire erroneous payment in view of beneficial nature 
of law. However, where member knows of proper total erroneous pay- 
ment, accounting setoff for underpayment and his right to request 
waiver in such amount, but requested waiver of amount less than total, 
we would act only on amount of waiver request- - - ----- rel fant cache ara 113 


227-170 O - 77 - 26 
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SET-OFF—Continued 
Federal aid funds 

Tax debts 

Set-off of grant payments suspended or withheld against tax delin- 
quency of grantee is not appropriate since grant payments are not 
reimbursements for expenses already incurred by grantee and therefore 
do not constitute debts of the United States 
Past due v. future premiums 

Mobile home insurance claims 

Timely payment by insured lender of premiums for mobile home loan 
insurance under sec. 2, title I, of National Housing Act, as amended, 
12 U.S.C.A. 1703—which requires payment of premiums ‘‘in advance’’— 
is prerequisite to continued insurance coverage. There is no basis for 
implication, underlying HUD proposal to set off against insurance 
claims past due and future premiums of delinquent lending institution, 
that insurance coverage is unaffected by nonpayment of premiums. 
Modified by 56 Comp. Gen. —— (B—-183784, Jan. 24, 1977) 

Claims under mobile home loan insurance pursuant to 12 U.S.C.A. 
1703 by lending institution presently delinquent in insurance premium 
payments may be allowed if default on loan occurred while premium 
payments were current, but cannot be allowed if default occurred or was 
imminent after premium payments became delinquent. Past due pre- 
mium charges may be set off against allowable claims, if lender agrees to 
such setoff. Alternatively, remaining insurance coverage may be canceled. 
In no event is set-off of future premium charges appropriate. GAO 
recommends, pursuant to 31 U.S.C.A. 1176, that HUD regulations be 
amended in terms of foregoing issues and conclusions. Modified by 56 
Comp. Gen. —— (B—183784, Jan. 24, 1977) 

Transportation 

Property damage, etc. 

Reclaim of set-off 

Air carrier is liable for damages sustained to shipment of Govt. 
property notwithstanding contention of improper packing, since appli- 
cable tariff filed with CAB provides that acceptance of shipment consti- 
tutes prima facie evidence of proper packing and puts burden of proof on 
carrier to show absence of negligence. Issue of liability is determinable 
under provisions of tariff; common law rules and presumptions apply 
only when not in conflict with tariff 


SMALL BUSINESS ADMINISTRATION 
Authority 
Small business concerns 
Allocation of 8(a) subcontracts 
Review does not suggest that SBA has arbitrarily decided that 
proposed 8(a) concern is still in need of further assistance through 
proposed 8(a) award 
Certifications 
Effective date 
Where firm purchases assets of concern previously found by SBA 
to be large business, suggestion is made that SBA consider adopting 
rule requiring such firm to request small business certificate prior to 
self-certifying status as small 
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SMALL BUSINESS ADMINISTRATION—Continued 
Authority—Continued 
Small business concerns—Continued 
Size standards 
Any situation which could reasonably be construed as being one in 
which procuring agency advocates use of size standard differing from 
that then applicable under SBA regulation would amount to encroach- 
ment whether intentional or unintentional on SBA’s exclusive juris- 
diction. Thus, where, as here, applicable SBA regulations were changed 
7 days prior to bid opening and IFB can reasonably be construed as 
setting forth size standard differing from SBA’s, encroachment has 
occurred and impact of encroachment on competition must be analyzed __- 
Contracts 
Awards to small business concerns. (See CONTRACTS, Awards, Small 
business concerns) 


STATE DEPARTMENT 

Employees 

Grievance proceedings 

Legal fees reimbursement 

Two State Department employees were named as defendants in 
grievance brought under Section 1820 of Volume 3, Foreign Affairs 
Manual, by employee they supervised. State Department refused to 
provide legal counsel to supervisors at grievance hearing due to personal 
nature of grievant’s allegations and since purpose of hearing was fact 
finding for ultimate decision by Director of Personnel. Absent express 
statutory authority, the two supervisors may not be reimbursed fees of 
private counsel retained to represent them at the hearing 
Foreign Service. (See FOREIGN SERVICE) 


STATES 

Federal aid, grants, etc. 

Contract status 

GAO will undertake reviews concerning propriety of contract awards 
under Federal grants made by grantees in furtherance of grant purposes 
upon request of prospective contractors where Federal funds in a project 
OG nin odak cdindscadbanee oh Chee «eu a eUUeen wax kslae abe 

Prior reviews of contracts awarded under Federal grants are con- 
sidered consistent, in the main, with principles enunciated here. How- 
ever, to extent any prior precedent may be inconsistent it should not 
be followed. B—178960, September 14, 197%, overruled 

FPR does not apply to award made under EPA grant for municipal 
sewer construction, since FPR pertains to direct Federal procurements 
and reference in EPA grant regulations to ‘‘Federal law’’ does not 
incorporate FPR by reference 

Where grant conditions indicate that State law shall govern procure- 
ment by grantee and State law exists on specific point in question and is 
followed, General Accounting Office cannot say result reached is irrational. 
However, since here no State law exists as to particular point in question, 
then consideration of the matter under Federal frame of reference is 
appropriate 
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STATES—Continued 
Federal aid, grants, etc—Continued 
Educational institutions 
Grantee tax indebtedness 
Delinquencies 
Since statute authorizing grant to college for equal opportunity 
demonstration program contemplates that portion of grant will be used 
to pay employment and other taxes required by Internal Revenue 
Service Code, tax delinquency may be paid by granting agency to IRS 
on behalf of grantee from suspended or withheld grant funds to extent 
of delinquencies arising from current or prior Federal grants. However, 
delinquencies not attributable to current or prior Federal grants may 
not be paid from suspended grant funds 
Federal regulations 
Compliance 
Where grantor agency issues regulation requiring grantees to make 
contract awards under grants through maximum competition to low 
responsive, responsible bidder, unless grantor takes action necessary to 
assure grantee compliance, there will be no guarantee that conditions 
which agency requires to carry out congressional purposes will be met_-_ 
Municipalities 
Contracts 
Awarded under State law 
Contract awarded under Iowa law pursuant to EPA grant to City of 
Davenport, Iowa, appears to be improper. City’s construction of bid, 
which contained discrepancy between unit price and extended price for 
one item which resulted in displacement of another bid, was not proper 
because intended bid price for item was subject to more than one reason- 
able interpretation. Valid and binding contract comes into being under 
Iowa law only if essence of contract awarded is contained within four 
corners of bid submitted -_-- __- ' 5 ieee on aaioa 
Federal Procurement Regulations v. OMB Circular A-87 
Regulations incorporating FPR cost principles in situations involving 
allocation and allowability of cost on grants to other than educational 
institutions or State and local Govts. does not make FPR generally 
applicable to procurements by EPA grantees. In fact, where State or 
local Govt. is grantee, OMB Cir. A-87 regarding allowability of costs 
applies and not FPR 
Highways 
Traffic lights 
Benefit of Government 
Costs of procuring and installing traffic control light on Federal 
property to regulate traffic at intersection of Federal installation and 
State highway may be paid by the Army since the structure is located 
entirely on Federal property, for the benefit primarily of Federal em- 
ployees or military members, and is necessary for safe ingress and 
egress to the military installations. 36 Comp. Gen. 286 and 51 id. 135, 
distinguished 
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STATION ALLOWANCES 
Miltiary personnel 
Excess living costs outside United States, etc. 
Reservists performing active duty 
Less than 20 weeks 
In view of the broad authority contained in 37 U.S.C. 405, Vol. 1, 
Joint Travel Regs., may be amended to authorize payment of station 
allowances at with or without dependent rates as appropriate to members 
of Reserve components who perform active duty for less than 20 weeks 
outside the U.S. or in Hawaii or Alaska and who reside permanently in 
those areas with their families (if any) ___ 
Temporary lodgings 
Dependent(s) acquired subsequent to transfer 
Payment of temporary lodging allowance is not authorized where 
member marries after being transferred to Hawaii and new wife travels 
to his duty station at his personal expense, since the member had no 
dependent on the effective date of his transfer to Hawaii and his vacating 
of the lodgings he originally occupied while looking for family quarters 
was not for reasons beyond the control of the member within contem- 
plation of paragraph M4303-1, item 2, Volume 1, Joint Travel Regulations. 
Temporary lodgings 
Military personnel. (See STATION ALLOWANCES, Military personnel, 
Temporary lodgings) 


STATUTES OF LIMITATION 

Claims 

Transportation 

Joint carrier service 
Motor-water and rail-water 

When ocean carrier has issued joint tender with a motor or rail carrier 
and the motor or rail carrier is subject to 3-year statute of limitations 
under 49 U.S.C. 66 and that time period has expired, the ocean carrier’s 
claim for the applicable transportation charges is barred 


STATUTORY CONSTRUCTION 

Change in construction of law 

Prospective effect 

Comptroller General decision stating that parties in interest who use 
overtime services of Customs Service inspectional employees are not 
required to pay for employees’ retroactive salary increase reflects a 
change in construction of law. Therefore, decision is not retroactive, but 
is effective from date of its issuance. In circumstances present in this 
case, our Office would offer no objection to collection action being ter- 
Peete Mates 6 Gis SOs oes cic npoee neg anes acenees lone deet 
Conflicting provisions 

More recent one controlling 

Receipts from oil and gas leases on lands within the National Wildlife 
Refuge System, and administered by the Fish and Wildlife Service, 
whether lands were made part of the System by acquisition or by with- 
drawal from public domain, are required to be disposed of pursuant to 
16 U.S.C. 715s rather than pursuant to the Mineral Leasing Act which 
generally prescribes disposition of receipts from leases of mineral rights 
in public lands, because, to the extent there is conflict between require- 
ments of the statutes, the more recent one is controlling 
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SUBSISTENCE 
Per diem 
Actual expenses 
Determination 
P.L. 94-22 provides express authority to reimburse employees for 
actual subsistence expenses for travel to high cost areas designated in 
travel regulations. Accordingly, agencies which believe that other 
localities should be so designated, should request GSA to add those 
localities to listing of high cost areas in Federal Travel Regs 
GAO woul not object to appropriate changes that GSA might wish 
to make in criteria for determining when “unusual circumstances”’ 
exist to justify actual expense reimbursement to travelers. Also, GSA is 
not precluded by law or legislative history from modifying the Federal 
Travel Regs. by citing additional situations involving “unusual cir- 
Gia tines cs nn cdannenah neem ke tae an nce aber 
Lodgings at more than one temporary duty station 
Where employee of Federal Mediation and Conciliation Service in- 
curred dual lodging expenses on same nights, and travel order authorized 
reimbursement of actual subsistence expenses not to exceed $40 per 
day and his subsistence expenses exceeded $40 each day, reimbursement 
of actual subsistence expenses up to $40 each day may be made, pro- 
vided appropriate agency official determines employee had no alternative 
but to retain lodgings at regular temporary duty post while occupying 
lodgings at other temporary posts 
Permanent change of station 
Relocation expenses 
Civilian employee of U.S. Customs Service was transferred from San 
Diego, California, to downtown Los Angeles, California, a designated 
high rate geographical area, and he occupied temporary quarters in Los 
Angeles. He is entitled to reimbursement at the maximum statutory 
per diem rate of $35 as prescribed by paragraph 2-5.4c of the Federal 
Travel Regulations and section 5702(a) of Title 5, U.S. Code. He is not 
entitled to the daily rate of $37 designated for temporary duty travel in 
Los Angeles, and the $33 per diem rate established by regulation is not 
applicable 
Area of entitlement 
Mileage from permanent duty station 
Employee, who traveled to temporary duty station (TDS) which was 
within commuting distance from his office, was not entitled to per diem 
but may be allowed mileage between the TDS and his official station _- 
Constructive costs 
Privately owned vehicle travel 
Common carrier cost limitation 
Although on basis of our decisions agency travel regulation requires 
actual versus constructive costs for transportation and per diem to be 
compared separately in determining employee’s reimbursement when, 
for personal reasons, privately owned conveyance is used in lieu of 
common carrier transportation, our decisions were based on interpreta- 
tion of regulations which have been superseded. We interpret the current 
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SUBSISTEN CE—Continued 
Per diem—Continued 
Constructive costs—Continued 
Privately owned vehicle travel—Continued 
Common carrier cost limitation 

regulation, FTR para. 1—4.3, as requiring agency to determine employee’s 
reimbursement for such travel by comparing total actual costs to total 
constructive costs. 45 Comp. Gen. 592 and 47 id. 686 will no longer be 
followed 

Fractional days 

Thirty-minute period at beginning or end 

Employee performing temporary duty (TDY) assignment was denied 
reimbursement of per diem for quarter beginning 6 p.m. on June 6, 
1975, since he returned to residence at 6:15 p.m. after returning from 
TDY by earliest possible air transportation. Agency interprets provi- 
sions of Federal Travel Regulations (FPMR 101-7) para. 1-7.6e con- 
cerning 30-minute rule as requiring denial of employee’s claim, absent 
“compelling extenuating circumstances.’’ While agency’s determina- 
tion concerning “official necessity’? under para. 1—7.6e will not be dis- 
turbed unless arbitrary or capricious, employee’s claim may be allowed 
since record fully supports employee’s contention that due to official 
necessity, he could not have arrived prior to beginning of quarter 

Hours of departure 

During duty hours 

Employee who traveled during working hours on Friday to report 
for temporary duty the following Tuesday, day after Monday holiday, 
may not be paid per diem for intervening 3-day weekend. While 5 U.S.C. 
6101(b) (2) requires that to maximum extent practicable agencies sched- 
ule travel during regular duty hours, payment of 2 days or more addi- 
tional per diem to facilitate such scheduling has been held unreasonable. 
Where 2 days per diem would be required and commencement of assign- 
ment cannot be otherwise scheduled, employee may be required to 
travel on own time 

Increases. (See SUBSISTENCE, Per diem, Rates, Increases) 

‘*Lodgings-plus’’ basis 

Staying with friends, relatives, etc. 

Employee may not be paid per diem under lodgings-plus system 
based on payment of $14 per night for lodging at home of son’s neighbor 
absent information showing that $14 amount reflects additional ex- 
penses incurred by host as result of employee’s stay. However, agency 
may issue regulations providing that, when it is known in advance that 
employees will lodge with friends or relatives, it may determine that 
lodgings-plus system is inappropriate and establish specific per diem 
rates under FTR para. 1-7.3c 

Military personnel 

Nonappropriated fund lodging facilities occupied 
Reservists 

Member of Reserve component ordered to annual active duty for 
training stayed at Navy Lodge, a nonappropriated fund temporary 
lodging facility, at $9 daily charge. In view of 37 U.S.C. 404(a)(4), 1 
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SUBSISTEN CE—Continued 
Per diem—Continued 
Military personnel—Continued 
Nonappropriated fund lodging facilities occupied—Continued 
Reservists—Continued 
JTR para. M6000-1, which provides that members of Reserve com- 
ponents ordered to annual active duty for training are not entitled to per 
diem if Govt. quarters and mess are available, does not preclude per diem 
where members of Reserves incur lodging expenses at nonappropriated 
fund activities which were defined as Govt. quarters for purposes of 1 
JTR without consideration that such expenses would be incurred 
Temporary duty 
Layover time 
Aero Club aircraft mechnical difficulties 

Air Force member who traveled on temporary duty using Aero Club 
aircraft which incurred mechanical difficulties causing a layover of four 
days may not be reimbursed per diem for the layover time since M4406— 
3 of 1 JTR provides that per diem in this circumstance not exceed the 
amount which would have been payable had the member used such com- 
mercial transportation as would have been available ---____.._______-_ 

Rest stopover 

Navy member returning from Teheran, Iran, to Washington, D.C., 
on temporary duty, who departs from Teheran at 5:35 a.m. and com- 
pletes 7 hours of travel to Rome, Italy, on trip requiring at least 24 
hours’ total travel if he is to continue on same plane or flight, may be 
allowed recredit of leave and paid per diem for period of rest stopover 
since officer’s action in utilizing stop for rest appears reasonable under 
circumstances 

Rates 

Increases 
Effective date 

Blanket travel order issued on July 1, 1974, authorized per diem rate 
of $25 per day and mileage rate of 12 cents for use of privately owned 
automobile, as prescribed by Commerce Dept.’s regulations. On May 19, 
1975, Temporary Reg. A-11 (GSA), implementing the Travel Expense 
Amendments Act of 1975, amended the Federal Travel Regs. (FTR) 
to increase the maximum per diem and mileage rates for official travel. 
Under blanket travel order, employee who traveled May 15 to 20, 1975, 
is entitled to higher per diem and mileage rates of amended FTR for 
travel on May 19 and 20 since such rates were mandatory. 49 Comp. Gen. 
493 followed. 35 Comp. Gen. 148, distinguished 

Lodging costs 
Staying with friends, relatives, etc. 

Employee may not be paid per diem under lodgings-plus system 
based on payment of $14 per night for lodging at home of son’s neighbor 
absent information showing that $14 amount reflects additional expenses 
incurred by host as result of employee’s stay. However, agency may 
issue regulations providing that, when it is known in advance that 
employees will lodge with friends or relatives, it may determine that 
lodgings-plus system is inappropriate and establish specific per diem 
rates under FTR para. 1-7.3c 
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SUBSISTENCE—Continued 

Per diem—Continued 

Rates—Continued 

Permanent change of station 
Relocation expenses 

Civilian employee of U.S. Customs Service was transferred from 
San Diego, California, to downtown Los Angeles, California, a desig- 
nated high rate geographical area, and he occupied temporary quarters 
in Los Angeles. He is entitled to reimbursement at the maximum statu- 
tory per diem rate of $35 as prescribed by paragraph 2—5.4c of the 
Federal Travel Regulations and section 5702(a) of Title 5, U.S. Code. 
He is not entitled to the daily rate of $37 designated for temporary 
duty travel in Los Angeles, and the $33 per diem rate established by 
regulation is not applicable 

Reduction 

Ground accommodations package 
Air travel 

Employee of National Oceanic and Atmospheric Administration whose 
per diem was reduced by 55 percent as he purchased ground accommo- 
dations package in conjunction with airline ticket may be reimbursed 
full London per diem. Rule is that travel orders may not be retroactively 
changed to increase or decrease entitlements after travel has been per- 


Temporary duty 
Per diem v. temporary promotion 
Employee was advised prior to detail action that, if she so elected, she 
could be promoted temporarily but would not receive per diem while at 


temporary duty station. She elected to receive per diem in lieu of tem- 
porary promotion. Although temporary promotion was discretionary, 
agency had no right to require employee to make such choice. Since 
agency states that employee would have been promoted but for the im- 
proper action, unjustified or unwarranted personnel action occurred and 
retroactive promotion with backpay for period of detail may be made- - 

Ten hour limitation. (See SUBSISTENCE, Per diem, Hours of departure, 

etc., Less than ten hours travel) 
Thirty-minute rule 
Arrival and departure time evidence 

Employee performing temporary duty (TD Y) assignment was denied 
reimbursement of per diem for quarter beginning 6 p.m. on June 6, 1975, 
since he returned to residence at 6:15 p.m. after returning from TDY by 
earliest possible air transportation. Agency interprets provisions of 
Federal Travel Regulations (FPMR 101-7) para. 1-7.6e concerning 
30-minute rule as requiring denial of employee’s claim, absent ‘‘compel- 
ling extenuating circumstances.’”’ While agency’s determination concern- 
ing “official necessity’? under para. 1-7.6e will not be disturbed unless 
arbitrary or capricious, employee’s claim may be allowed since record 
fully supports employee’s contention that due to official necessity, he 
could not have arrived prior to beginning of quarter 
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SUBSISTENCE ALLOWANCE 
Foreign areas 
Extraordinary subsistence expenses 
Civilian employee and his family transferred to new duty station at 
Frankfurt, Germany, occupied nonhousekeeping transient-type quarters 
during which their cost for restaurant meals substantially exceeded the 
cost of such meals if prepared in housekeeping quarters. Since supple- 
mentary post allowance is available to defray extraordinary subsistence 
costs which exceed that portion of employee’s salary and post allowance 
ordinarily spent for food and household expenses while occupying house- 
keeping quarters, employee may be granted allowance, not to exceed 
amount prescribed by Department of State Standardized Regulations 
section 235 (August 27, 1974)______--__-- See teil a, ate ta bance 
SURPLUS PROPERTY (See PROPERTY, Public Surplus) 
TAXES 
Bid evaluation. (See BIDS, Evaluation, Tax inclusion or exclusion) 
Contract matters. (See CONTRACTS, Tax matters) 
Federal 
Excise 
Contract price adjustment 
Protest that low bidder did not include Federal Excise Tax (F.E.T.) in 
its bid price under invitation which provided that all Federal, State and 
local taxes (including F.E.T.) were included in bid price and resulting 
contract price is denied as bidder took no exception to requirement and 
unless bid affirmatively shows that taxes are excluded, it is presumed 
that taxes are included in bid price 
Government contracts 
Inclusion or exclusion in bids. (See BIDS, Evaluation, Tax inclusion 
or exclusion) 
Income 
Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 
Relocation expenses, Taxes) 
Indebtedness 
Grantees of grant programs 
Section 115 of Economic Opportunity Amendments of 1969, 42 U.S.C. 
2705, requires that upon notification from Treasury Secretary of grantee 
tax delinquency, Director, Community Services Administration, must 
suspend grant payments to “‘any person otherwise entitled to receive a 
payment pursuant to a grant’ in amount sufficient to satisfy delinquency. 
Statute does not distinguish between delinquencies incurred before and 
those incurred after awarding of grant but legislative history indicates 
all outstanding delinquencies were intended to be included. Hence, all 
grant payments, up to amount of total delinquency, must be suspended 
until satisfactory provision for payment of delinquency is made- - - _--_- 
Set-off of grant payments suspended or withheld against tax delin- 
quency of grantee is not appropriate since grant payments are not 
reimbursements for expenses already incurred by grantee and therefore 
do not constitute debts of the United States 
Since statute authorizing grant to college for equal opportunity 
demonstration program contemplates that portion of grant will be used 
to pay employment and other taxes required by Internal Revenue 
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TAXES— Continued 
Federal—Continued 
Indebtedness—Continued 
Grantees of grant programs—Continued 
Service Code, tax delinquency may be paid by granting agency to IRS 
on behalf of grantee from suspended or withheld grant funds to extent of 
delinquencies arising from current or prior Federal grants. However, 
delinquencies not attributable to current or prior Federal grants may 
not be paid from suspended grant funds 
Fuel 
State. (See TAXES, State, Gasoline) 
Gasoline 
State. (See TAXES, State, Gasoline) 
Relocation expenses 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Relocation expenses, Taxes) 
State 
Federal employees 
Temporary duty 
Cost of hotel or motel room to BIA employees on official business is 
sum of rental fee plus applicable taxes. Legal incidence of Anchorage, 
Alaska, hotel-motel rental tax is on the Federal employee when Govern- 
ment reimburses its employees via per diem or actual expenses allowance. 
Constitutional exemption from State and local taxes does not apply 
when Government is not itself contractually obligated to hotel-motel, 
even though it has voluntarily assumed economic burden thereof 
Gasoline 
California 
California service stations are charged with collecting State sales tax 
from consumers “insofar as it can be done.’ Incidence of this tax is on 
the vendee (purchaser), Diamond National Corp. v. State Board of 
Equalization, 44 U.S.L.W. 3591 (U.S. April 20, 1976), and United States 
is constitutionally immune from payment thereof. To claim its consti- 
tutional immunity from California sales taxes on purchase of gasoline, 
Government must comply with reasonable State requirements- -_--- - --- 
Hawaii 
Hawaii’s fuel tax is imposed as a license tax on distributors of motor 
fuel based on total gallons sold. Incidence of tax is on distributor, not 
ultimate purchaser of the fuel. Hence, United States is not constitu- 
tionally immune from economic burden of this tax. Further, Hawaii’s 
exemption from tax on sales to United States applies only to purchases 
from distributor and does not affect pruchases from independent service 
SMR as So a es eos Bi ees Scece eben ma niionss = ee ee 
New Mexico 
New Mexico special fuel use tax, applicable to sale of diesel-engine 
fuel used to propel motor vehicle on highways, attaches at time of 
delivery of fuel and ‘‘shall be collected’’ by dealer from purchaser of the 
fuel. Hence, incidence of this tax is on purchaser of the fuel and United 
States in purchasing diesel-engine fuel is constitutionally immune from 
payment thereof 
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TAXES—Continued 
State—Continued 
Gasoline—Continued 
Pennsylvania 
Pennsylvania’s fuel use tax is imposed on dealer-users of fuel; dealer- 
user is defined to include retailer who delivers fuel into fuel tanks of 
motor vehicles. Since incidence of tax is on vendor of the fuel, not the 
vendee, United States is not constitutionally immune from economic 
burden of this tax on gasoline sales from service stations. However, 
Pennsylvania statute exempts from payment of tax any fuel used by or 
sold and delivered to the United States when such sales and deliveries 
are supported by documentary evidence satisfactory to State that vendee 
is the United States 
Government immunity 
Gasoline for Government vehicles 
Except for company owned stations, Government’s liability for State 
taxes on gasoline is generally dependent upon whether incidence thereof, 
by State law, is on service station or on Government as purchaser of 
gasoline from service station. Although through use of its credit cards 
Government pays national oil companies for gasoline purchased from 
independent service stations, oil companies are not vendors but merely 
participants in credit arrangements 
Hotel-motel tax 
When Bureau of Indian Affairs (BIA) contracts with hotel or motel 
to provide housing and subsistence to Indian students in transit, the 
Federal agency and not the beneficiary is the renter. The legal incidence 
of the hotel-motel rental tax inposed by Anchorage, Alaska, therefore, 
falls on the BIA which is constitutionally immune from State and local 
taxes. 53 Comp. Gen. 69 is modified accordingly 
Room rental transient tax 
Alaska 
Cost of hotel or motel room to BIA employees on official business is 
sum of rental fee plus applicable taxes. Legal incidence of Anchorage, 
Alaska, hotel-motel rental tax is on the Federal employee when Govern- 
ment reimburses its employees via per diem or actual expenses allow- 
ance. Constitutional exemption from State and local taxes does not 
apply when Government is not itself contractually obligated to hotel- 
motel, even though it has voluntarily assumed economic burden thereof - - 
Tax exempt organizations 
Donor payments 
Travel reimbursement 
Government employees 
Internal Revenue Service (IRS) proposal that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific au- 
thority to accept voluntary contributions or travel reimbursements, IRS 
would be required to deposit such funds into miscellaneous receipts of the 
Treasury by 31 U.S.C. 484 (1970) 





INDEX DIGEST 


TELEPHONES 

Private residences 

Military housing 

Government furnished 

Military members required to relocate their households incident to 
base closings in Japan without permanent changes of station may not be 
reimbursed personal expenses incurred for purchase of rugs, drapes, cur- 
tains, and service charges for items of personal convenience not essential 
to the occupation of quarters. Also, reimbursement for telephone instal- 
lation charges is specifically prohibited by 31 U.S.C. 679 


TRAILER ALLOWANCES 

Civilian personnel 

Separate shipments of household effects, etc., and house trailer 

Employee who moves household goods from old station to new station 
pursuant to transfer may not later claim expenses for transportation of 
mobile home under FTR para. 2-7.1(a) 

Reimbursement limitation 

Incident to transfer to Alaska, employee transported mobile home from 
Keyser, W. Va., to Seattle, Wash., where it was determined that it did 
not meet Alaskan specifications. Employee stored trailer in Seattle 
and completed shipment of household goods to Alaska on GBL. Regard- 
ing reimbursement for transportation of mobile home, rule in 39 Comp. 
Gen. 40 is applicable. Credit should be allowed under FTR para. 2-7.3a 
for shipment of mobile home from Keyser to Seattle. Employee is not 
entitled to further allowance under authorization for shipment of 
household goods on GBL. Total payment under both authorizations 
may not exceed cost which would have been incurred by Govt. had either 
method been used for entire distance 


TRANSPORTATION 

Additional costs 

Accessorial charges. (See TRANSPORTATION, Accessorial charges) 

Detention charges 

Government liability 

Arrival of shipping documents in advance of actual unloading is 
irrelevant to issue whether U.S. is liable for vehicle detention charges 
for unloading performed in excess of 2 hours where motor carrier, with 
knowledge of fact that vehicles are scheduled for unloading at ocean 
terminal by Military Traffic Management Command, offers to perform 
transportation services which include use of its vehicles at no extra 
charge for 2 hours for unloading 
Air carriers 

Foreign 

American carrier availability 
Authority to use foreign aircraft 

HEW employee may use foreign flag air carriers during travel while 
performing temporary duty because the use of one such carrier saved 
more than 12 hours from origin airport to destination airport than use 
of American flag air carrier, and use of other such carrier is essential to 
accomplish the Dept.’s mission, which would render American flag air 
carriers ‘‘unavailable’”’ under § 5 of International Air Transportation Fair 
Competitive Practices Act of 1974, Pub. L. 93-623, 88 Stat. 2104 (49 
U.S.C. 1517) 


227-170 O - 77 - 27 
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TRANSPORTATION—Continued 

Air carriers—Continued 

Foreign—Continued 

American carrier availability—Continued 
Authority to use foreign aircraft—Continued 

Consistent with the Fly America Guidelines, traveler should use 
certificated service available at point of origin to furthest practicable 
interchange point on a usually traveled route. Where origin or inter- 
change point of such route is not serviced by a certificated carrier, noncer- 
tificated service should be used to the nearest practicable interchange 
point to connect with certificated service. Travelers will not be held 
accountable for nonsubstantial differences in distances between points 
serviced by certificated carriers. The foregoing principles are not con- 
trolling where their application results in use of noncertificated service 


for actual travel between the United States and another continent___-_ 
Foreign currencies not accepted 

Specific provisions in appropriation statutes that authorize use of 
foreign currencies for projects involving foreign travel are not viewed as 
having been impliedly modified by enactment of 49 U.S.C. 1517; hence, 
Government-sponsored travel that can be financed only with such 
foreign currencies may be made by noncertificated carrier when otherwise 
available American-flag carriers will not accept such currencies_-__-__-_ 

Loss and damage liability 

Air carrier is liable for damages sustained to shipment of Govt. 
property notwithstanding contention of improper packing, since applica- 
ble tariff filed with CAB provides that acceptance of shipment con- 
stitutes prima facie evidence of proper packing and puts burden of proof 
on carrier to show absence of negligence. Issue of liability is determinable 
under provisions of tariff; common law rules and presumptions apply 
only when not in confict with tariff...............-....022 2 eo 

Claim against air carrier for damage to shipment moved on Govt. 
bill of lading is not subject to notice requirements of governing air 
tariff because use of Govt. bill of lading—which in Condition 7 contains 
waiver of usual notice requirements—is required by air tariff and creates 
ambiguity over applicability of notice requirements which is resolved 
in faver of shipper... .... =. 
Automobiles 

Military personnel 

Advance shipments 
Discharge of member other than honorable 

Regulations may be promulgated under 37 U.S.C. 406(h) to authorize 
transportation of household effects and a private automobile of a member 
of the uniformed services serving overseas, without dependents, incident 
to the member’s discharge under conditions other than honorable, 
similar to the transportation authorized members with dependents dis- 
charged in such circumstances. 44 Comp. Gen. 574 will no longer be 
followed; 45 Comp. Gen. 442 and 49 id. 695, overruled in part_------- 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Ferry transportation 
Alaska State Ferry System 
Incident to permanent change of station Coast Guard member’s 
privately owned vehicle was transported via Alaska State Ferry System 
from Juneau, Alaska, to Seattle, Washington. Member is entitled to such 
transportation at Govt. expense since ‘privately owned American 
shipping services,’’ as used in 10 U.S.C. 2634 authorizing transportation 
at Govt. expense of a privately owned motor vehicle of member of 
armed force ordered to make permanent change of station, includes 


State-owned vessels 
Constitutes transoceanic travel 

Although there is no authority in current regulations under which full 
fare (including that part attributable to transportation of the automo- 
bile) for Hovercraft crossing of the English Channel may be paid inci- 
dent to temporary duty travel of military personnel, it does not appear 
that payment of such full fare would be objectionable under appropriate 
regulations if travel by automobile, including transoceanic ferry service, 
is specifically authorized as advantageous to the Government since the 
transportation of the automobile may be considered as incident to 
authorized travel of the member in appropriate circumstances________- 

English Channel 

Member who is authorized travel by privately owned vehicle (POV) 
as advantageous to the Government incident to temporary duty at vari- 
ous places in Switzerland and Germany away from his permanent duty 
station in London, England, is not entitled to reimbursement of full fare 
including charge for transportation of an automobile by Hovercraft 
from Dover to Calais and return; however, he may be reimbursed an 
amount reasonably representing that part of the fare attributable to 
personal travel. 49 Comp. Gen. 416, modified BOUL Sea 
Bills of lading 

Contract status 

Terms of contract of carriage under which carrier transports goods 
include both bill of lading and published applicable tariff _ _ 
Cargo Preference Act 

Shipments to Chittagong, Bangladesh 

LASH (Lighter Aboard Ship) services to be performed partly with 
privately owned United States-flag commercial vessels and partly with 
a foreign-flag FLASH system to deliver certain Government-sponsored 
cargoes to port of Chittagong in Bangladesh contravenes the 1954 
Cargo Preference Act because direct service to Chittagong is available 
by U.S.-flag breakbulk vessels and because special circumstances (here, 
geographic configuration of port precluding use of normal LASH un- 
loading operations) cannot be used to circumvent the cargo preference 
lAW6 colons -cewtuliiies oauaasaalsuaa.od. coed te eee 1097 
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TRANSPORTATION—Continued 
Carmack Amendment of 1906 
Damage to mobile home shipments 
Mobile home carriers are subject to Carmack Amendment, 49 U.S.C. 
20(11) 
Carriers 
Motor shipments. (See TRANSPORTATION, Motor carrier shipments) 
Claims 
Generally. (See CLAIMS, Transportation) 
Contracts 
Readjustment provisions 
Interpretation 
Interpretation of readjustment provisions in contracts for transporta- 
tion of fuel in pipelines is upheld where carrier’s intention is plain on the 
face of its offer, where carrier receives a reasonable return on investment, 
and where if offer were ambiguous it would have to be construed strongly 
against the carrier author 
Dependents 
Alternate locations 
Renewal agreement travel 
When dependents of employee are not permitted to accompany him 
to post of duty outside continental U.S., or in Hawaii or Alaska, and 
are transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and em- 
ployee’s place of actual residence at time of appointment or transfer to 
UNG SEW s ba ts bias tech Holi dvb eevie teu ols Oitaeducd 
Military personnel 
Dislocation allowance 
Permanent change of station requirement 
Military members required to involuntarily relocate their households 
incident to base closings in Japan under Kanto Plain Consolidation 
Plan, without permanent changes of station, may not be paid dislocation 
allowance under 37 U.S.C. 407(a), nor may they be paid such allowance 
pursuant to 37 U.S.C. 405a since the relocations were not evacuations 
incident to unusual or emergency circumstances -__-__---------------- 
Emergency, etc., conditions. (See FAMILY ALLOWANCES, Evacua- 
tion) 
Mother 
Entitlement to relocation expenses incident to transfer 
Mother of Govt. employee who is member of employee’s household 
is dependent parent within meaning of para. 2-1.4d, Federal Travel 
Regs., for purposes of relocation allowances as she receives only social 
security payments, which are largely required for medical expenses, and 
is dependent upon daughter to maintain reasonable standard of living. 
IRS standards for dependency do not determine entitlement under 


Travel to attend award cermonies for honor award recipients 
There is no authority for the Secretaries concerned to issue regulations 
authorizing the payment of travel and transportation expenses of de- 
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TRANSPORTATION—Continued 
Dependents— Continued 
Travel t> attend award cermonies for honor award recipients—Con. Page 
pendents of civilian employees or military members to accompany such 
employees or members who are receiving honor awards, nor is there 
authority for the payment of travel and transportation expenses of 


such dependents to receive awards themselves 1332 
Household effects 
Actual expenses 
Allowance not authorized 
Packing by employee 
Employee, whose household effects were shipped under “actual 
expense’ method of shipment, seeks allowance for personally packing 
household goods. Under “‘actual expense” method, Govt. is shipper and 
authority to incur packing expenses is vested in agency. Since agency 
contracted with carrier to pack and transport household goods, employee 
who, without authority, undertakes to pack household goods does so 
voluntarily and is not entitled to reimbursement 
Authorization requirement 
Transfer of employee. (See TRANSPORTATION, Household effects, 
Transfers, Authorization requirement) 
Commutation 
More than one movement 
Weight limitation 
Employee was transferred from Denver to Los Angeles. Before most 
of his household effects were shipped to Los Angeles, he was retransferred 
to Sacramento, a location farther from Denver. He is entitled to mileage 
based on greater distance from original station to final station in deter- 
mining commuted payment covering transportation of household effects. 
However, total reimbursement for actual successive transfers may not 
exceed reimbursement employee would otherwise have been entitled to for 
each transfer individually. Further, maximum weight which may be 
transported incident to any one transfer at Govt. expense is subject to 
11,000 pound limitation in 5 U.S.C. 5724. 48 Comp. Gen. 651, modified _ 
House trailer shipments, etc. 
Damages en route 
Mobile home delivered to carrier in good condition, delivered to con- 
signee in damaged condition, and ascertainment of amount of damage 
establishes prima facie case. Missouri Pacific R.R. v. Elmore & Stahl, 
377 U.S. 134, 138 
Household effects shipment precluded 
Employee who moves household goods from old station to new station 
pursuant to transfer may not later claim expenses for transportation of 
mobile home under FTR para. 2-7.1(a) 
Reimbursement 
Computation 
Incident to transfer to Alaska, employee transported mobile home 
from Keyser, W. Va., to Seattle, Wash., where it was determined that 
it did not meet Alaskan specifications. Employee stored trailer in 
Seattle and completed shipment of household goods to Alaska on GBL. 
Regarding reimbursement for transportation of mobile home, rule in 
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TRANSPORTATION—Continued 
Household effects—Continued 
House trailer shipment3, etc.—Continued 
Reimbursement—Continued 
Computation—Continued 
39 Comp. Gen. 40 is applicable. Credit should be allowed under FTR 
para. 2-7.3a for shipmen. of mobile home from Keyser to Seattle. 
Employee is not entitled to further allowance under authorization for 
shipment of household goods on GBL. Total payment under both 
authorizations may not exceed cost which would have been incurred by 


Govt. had either method been used for entire distance 526 
Military personnel 
Advance shipments 
Discharge of member other than honorable 
Regulations may be promulgated under 37 U.S.C. 406(h) to authorize 
transportation of household effects and a private automobile of a member 
of the uniformed services serving overseas, without dependents, incident 
to the member’s discharge under conditions other than honorable, 
similar to the transportation authorized members with dependents 
discharged in such circumstances. 44 Comp. Gen. 574 will no longer be 
followed; 45 Comp. Gen. 442 and 49 zd. 695, overruled in part 
Evacuation allowances. (See FAMILY AT LOWANCES, Evacuation) 
Permanent change of station requirement 
Military members required to involuntarily relocate their households 
incident to base closings in Japan under Kanto Plain Consolidation 
Plan, without permanent changes of station, may not be paid dislocation 
allowance under 37 U.S.C. 407(a), nor may they be paid such allowance 
pursuant to 37 U.S.C. 405a since the relocations were not evacuations 
incident to unusual or emergency circumstances 
Military members required to relocate their households incident to 
base closings in Japan without permanent changes of station may not be 
reimbursed personal expenses incurred for purchase of rugs, drapes, cur- 
tains, and service charges for items of personal convenience not essential 
to the occupation of quarters. Also, reimbursement for telephone instal- 
lation charges is specifically prohibited by 31 U.S.C. 679 
Release from active duty 
To selected home 
A Regular Army commissioned officer discharged with readjustment 
pay in accordance with 10 U.S.C. 3814a may receive travel and trans- 
portation allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g) 
for members involuntarily released from active duty with readjustment 
pay, since the congressional intent was to treat such officers in the same 
manner as Reserve officers involuntarily released from active duty with 
readjustment pay 
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TRANSPORTATION—Continued 

Household effects—Continued 

Packing by employee 

Reimbursement claim 

Employee, whose household effects were shipped under “actual ex- 
pense” method of shipment, seeks allowance for personally packing 
household goods. Under “actual expense” method, Govt. is shipper and 
authority to incur packing expenses is vested in agency. Since agency 
contracted with carrier to pack and transport household goods, em- 
ployee who, without authority, undertakes to pack household goods does 


so voluntarily and is not entitled to reimbursement 
Transfers 
Successive changes 
Employee was tranferred from Denver to Los Angeles. Before most of 
his household effects were shipped to Los Angeles, he was retransferred 
to Sacramento, a location farther from Denver. He is entitled to mileage 
based on greater distance from original station to final station in deter- 
mining commuted payment covering transportation of household 
effects. However, total reimbursement for actual successive transfers 
may not exceed reimbursement employee would otherwise have been 
entitled to for each transfer individually. Further, maximum weight which 
may be transported incident to any one transfer at Govt. expense is 
subject to 11,000 pound limitation in 5 U.S.C. 5724. 48 Comp. Gen. 651, 
modified 
Motor carrier shipments 
Mobile homes 
Carmack Amendment to ICC Act 


Mobile home carriers are subject to Carmack Amendment, 49 U.S.C. 


Payment 


Set-off 
Disallowance of carrier’s amended claim for refund of amount adminis- 


tratively deducted from its account due to damage to floodlight units is 
sustained where carrier is liable for damage without proof of negligence 
unless damage is affirmatively shown to be result of one of exceptions to 
its liability as a common carrier, Federated Department Stores v. Brinke, 
450 F.2d 1223 (5th Cir., 1971), and cases cited. Evidence on carrier’s 
freight bill indicates extent of damage and allegations of faulty packag- 
ing without evidence that packaging was sole cause of damage will not 
rebut presumption of negligence by carrier 
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TRANSPORTATION—Continued 
Ocean carriers 
Time-barred claims 
Joint carrier service. (See STATUTES OF LIMITATION, Claims, 
Transportation, Joint carrier service) 
Rates 
Section 22 quotations 
Combination with tariff rates Page 
Interpretation of readjustment provisions in contracts for transporta- 
tion of fuel in pipelines is upheld where carrier’s intention is plain on the 
face of its offer, where carrier receives a reasonable return on investment, 
and where if offer were ambiguous it would have to be construed strongly 
against the carrier author 1423 
Tariffs 
Ambiguous 
Carrier’s tariff item excluding it from liability is ambiguous, and 
appears to be rule exempting carrier from own negligence, and therefore 


is in violation of 49 U.S.C. 20(11) 
Construction 
Against carrier 
Claim against air carrier for damage to shipment moved on Govt. 
bill of lading is not subject to notice requirements of governing air 
tariff because use of Govt. bill of lading—which in Condition 7 contains 
waiver of usual notice requirements—is required by air tariff and creates 
ambiguity over applicability of notice requirements which is resolved 
in favor of shipper 
Filed with Civil Aeronautics Board 
Validity 
Provisions of tariffs filed with Civil Aeronautics Board are valid 
unless and until rejected by the Board 
Tariffs. (See TRANSPORTATION, Rates, Tariffs) 
Vessels 
American 
Cargo preference 
Chittagong Bangladesh shipments 
LASH (Lighter Aboard Ship) services to be performed partly with 
privately owned United States-flag commercial vessels and partly with a 
foreign-flag FLASH system to deliver certain Government-sponsored 
cargoes to port of Chittagong in Bangladesh contravenes the 1954 Cargo 
Preference Act because direct service to Chittagong is available by 
U.S.-flag breakbulk vessels and because special circumstances (here, 
geographic configuration of port precluding use of normal LASH un- 
loading operations) cannot be used to circumvent the cargo preference 


Foreign 
American vessel availability 
While on vacation leave, employee traveled from Victoria, British 
Columbia, to Prince Rupert, British Columbia, by foreign bottom carrier. 
Although such travel was not authorized, reimbursement may be made if 
otherwise proper since route was reasonable and no American vessel was 
available for travel 
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TRAVEL ALLOWANCE 

Military personnel 

Enlistment extension, discharge, reenlistment, etc. 

Consecutive overseas tours 
Same station 

Proposed revision of Vol. 1, JTR, granting leave travel entitlements 
authorized under 37 U.S.C. 411b, to members reassigned to second tours 
of duty at same overseas station, is contrary to clear language of stat- 
utory provision which provides for this entitlement in connection with 


“change of permanent station to another duty station.” ____________-- 

Leave travel entitlements 

Consecutive overseas tours 
Same station 

There is no objection to proposed revision of Vol. 1, JTR, to grant 
leave entitlements under 37 U.S.C. 411b, where because of the critical 
nature of the member’s job he is not authorized leave travel between 
permanent station assignments provided such travel takes place within 
reasonable time following the change of station, and entitlements do not 
exceed those provided if travel had occurred between assignments 


TRAVEL EXPENSES 

Accredited rural appraisers. (See OFFICERS AND EMPLOYEES, Ac- 

credited rural appraisers, Examination costs, Fees and travel expenses) 
Actual expenses 

Predetermined rates in high cost areas 

P.L. 94-22 provides express authority to reimburse employees for 
actual subsistence expenses for travel to high cost areas designated in 
travel regulations. Accordingly, agencies which believe that other 
localities should be so designated, should request GSA to add those 
localities to listing of high cost areas in Federal Travel Regs- ---- ----- 

Reimbursement basis 

Criteria 

GAO would not object to appropriate changes that GSA might wish 
to make in criteria for determining when ‘‘unusual circumstances”’ exist 
to justify actual expense reimbursement to travelers. Also, GSA is not 
precluded by law or legislative history from modifying the Federal 
Travel Regs. by citing additional situations involving ‘unusual circum- 
WII ocel t acca Sac Si tbe ads oc otee dat ua desswennenienswawaeese 
Air travel 

Excursion rates 

Ground accommodations package 

Employee of National Oceanic and Atmospheric Administration travel- 
ing on official business may not be reimbursed for difference between 
cost of excursion fare and lesser fare actually used which was obtained 
by purchasing ground accommodations package, as employee received 
per diem to cover lodging costs. Payment to employee of excursion fare 
would have effect of double reimbursement for lodging cost. 54 Comp. 
Gen. 268 distinguished 


609 
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TRAVEL EXPENSES—Continued 

Air travel—Continued 

Foreign air carriers 

Prohibition 
Availability of American carriers 

HEW employee may use foreign flag air carriers during travel while 
performing temporary duty because the use of one such carrier saved 
more than 12 hours from origin airport to destination airport than use of 
American flag air carrier, and use of other such carrier is essential to 
accomplish the Dept.’s mission, which would render American flag air 
carriers “unavailable” under § 5 of International Air Transportation Fair 
Competitive Practices Act of 1974, Pub. L. 93-623, 88 Stat. 2104 (49 
U.S.C. 1517) om eee ee Oe 

Consistent with the Fly America Guidelines, traveler should use 
certificated service available at point of origin to furthest practicable 
interchange point on a usually traveled route. Where origin or inter- 
change point of such route is not serviced by a certificated carrier, 
noncertificated service should be used to the nearest practicable inter- 
change point to connect with certificated service. Travelers will not be 
held accountable for nonsubstantial differences in distances between 
points serviced by certificated carriers. The foregoing principles are not 
controlling where their application results in use of noncertificated 
service for actual travel between the United States and another conti- 
iiaicct time dsareceu 
Appropriation availability 

Return to official station on nonworkdays 

Where agency after cost analysis determines that the costs of reim- 
bursing employees who are required to perform extended periods of 
temporary duty for expense of periodically traveling between the tempo- 
rary duty point and official station for nonworkdays is outweighed by 
savings in terms of employee efficiency and productivity, and reduced 
costs of employment and retention of such employees, the cost of au- 
thorized weekend return travel may be considered a necessary travel 
expense of the agency... .........-..-.-.- 
Automobile hire. (See VEHICLES, Rental) 
Boats 

Use of privately owned 

Expenses of renting boat and equipment from Govt. employee for 
purpose of performing acoustical measurements are not reimbursable 
as travel expenses. Equipment should have been obtained by procure- 
ment means with due regard to section 1—-1.302-3 of Fed. Procurement 
Regs. and public policy prohibiting Govt. from contracting with its 
employees except for most cogent of reasons as where Govt.’s needs 
cannot otherwise reasonably be met. Payment may, however, be made on 
quantum meruit basis insofar as receipt of goods and services has been 
ratified by authorized official 
Congressional committees 

Overseas travel. (See CONGRESS, Committees, Travel expenses, 

Overseas) 
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TRAVEL EXPENSES—Continued 
Constructive travel costs 
Computation 
Aero Club or private aircraft 
Operator (pilot) plus passengers (employees) 

The determination of the constructive transportation cost ceiling on 
Air Force travel vouchers involving Aero Club aircraft or private 
aircraft by including those commercial fares for the operator (pilot) plus 
corresponding fares for any passengers accompanying the operator who 
are also in an official travel status does not appear to be improper 

Military personnel. (See TRAVEL EXPENSES, Military personnel, 

Constructive travel costs) 
Contributions from private sources 
Acceptance by agency 
Tax exempt ogranizations 

Internal Revenue Service (IRS) proposal that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions of 
5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific 
authority to accept voluntary contributions or travel reimbursements, 
IRS would be required to deposit such funds into miscellaneous receipts 
of the Treasury by 31 U.S.C. 484 (1970) 

Conventions, conferences, etc. 

Attendees 

State officials 

Decision B-166506, July 15, 1975, holding payment by EPA of 
transportation and lodging expenses of State officials attending Na- 
tional Solid Waste Management Association Convention is prohibited 
by 31 U.S.C. 551, unless otherwise authorized by statute, is affirmed. 
Provision of Administrative Expenses Act (5 U.S.C. 5703(c)), permitting 
payment of such expenses for persons serving Govt. without compensa- 
tion does not provide necessary exception to 31 U.S.C, 551 since attendees 
at conference are not providing direct service to Govt. and are therefore 
not covered by.5 U.S.C. 57080) 2. oes scce wact kr cactcinecics< 

Incident to acceptance of non-Federally sponsored honor awards 

If travel of Department of Defense civilian employees and military 
members to receive non-Federally sponsored honor awards includes 
attending meetings or conventions of organizations covered by 37 U.S.C. 
412 (1970), 5 U.S.C. 5946 and 4110 (1970), proposed regulations which 
would authorize such travel at Government expense must be in accord 
with those statutes_-_____-__. 

Customs employees overtime inspection duty 

Party-in-interest liability 

Customs Service has authority under User Charges Statute, 31 U.S.C. 
483a, to implement recommendation in GAO report that administrative 
overhead costs be collected from parties-in-interest who benefit by 
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TRAVEL EXPENSES—Continued 
Customs employees overtime inspection duty—Continued 
Party-in-interest liability—Continued 
special reimbursable and overtime services of Customs officers. Various 
statutes which provide for reimbursement by parties-in-interest of com- 
pensation and/or expenses of Customs officers for such services generally 
do not preempt imposition of additional user charges under 31 U.S.C. 


Dependents. (See TRANSPORTATION, Dependents) 
Escorts 
Contract 
Reimbursement 

Expenses incurred by international visitors and paid for by contract 
escort are not reimbursable on voucher form SF 1012 since each traveler 
is required to sign voucher to claim reimbursement for authorized travel 
expenses which he personally incurred in performance of his official 
travel. However, assuming that travel authorizations have been obtained, 
travel expenses may be claimed and paid on SF 1164 (“Claim for Re- 
imbursement for Exvenditures on Official Business’’) or SF 1034 (‘‘Public 
Voucher for Purchases and Services other than Personal’’) 

Experts and consultants. (See EXPERTS AND CONSULTANTS, Travel 
expenses) 
Foreign vessel use. (See TRANSPORTATION, Vessels) 
Military personnel 
Commercial v. Government transportation 
Advantageous to Government 

The use of Aero Club-owned or Government-loaned aircraft is con- 
sidered a Government conveyance when used as a mode of official 
travel but under current regulations such use will not take precedence 
over normal Government conveyance irrespective of whether use of the 
aircraft may be considered advantageous to the Government. See 
M4406-3 and M4405-2 of 1 JTR_........-..------.-_--<------ Seems 

Constructive travel costs 

Computation 
Aero Club or private aircraft 
Operator (pilot) plus passengers (employees) 

The determination of the constructive transportation cost ceiling 
on Air Force travel vouchers involving Aero Club aircraft or private 
aircraft by including those commercial fares for the operator (pilot) 
plus corresponding fares for any passengers accompanying the operator 
who are also in an Official travel status does not appear to be improper - - 

Ferry fares 

Charges assessed for motor vehicle transportation 

Although there is no authority in current regulations under which 
full fare (including that part attributable to transportation of the auto- 
mobile) for Hovercraft crossing of the English Channel may be paid 
incident to temporary duty travel of military personnel, it does not 
appear that payment of such full fare would be objectionable under 
appropriate regulations if travel by automobile, including transoceanic 
ferry service, is specifically authorized as advantageous to the Govern- 
ment since the transportation of the automobile may be considered as 
incident to authorized travel of the member in appropriate circumstances- 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Ferry fares—Continued 
Hovercraft crossing of English Channel 
Member who is authorized travel by privately owned vehicle (POV) 
as advantageous to the Government incident to temporary duty at 
various places in Switzerland and Germany away from his permanent 
duty station in London, England, is not entitled to reimbursement of 
full fare including charge for transportation of an automobile by Hover- 
craft from Dover to Calais and return; however, he may be reimbursed 
an amount reasonably representing that part of the fare attributable to 
personal travel. 49 Comp. Gen. 416, modified _ - __ Se 
Although there is no authority in current regulations “under which 
full fare (including that part attributable to transportation of the 
automobile) for Hovercraft crossing of the English Channel may be 
paid incident to temporary duty travel of military personnel, it does 
not appear that payment of such full fare would be objectionable under 
appropriate regulations if travel by automobile, including transoceanic 
ferry service, is specifically authorized as advantageous to the Govern- 
ment since the transportation of the automobile may be considered as 
incident to authorized travel of the member in appropriate circumstances. 1072 
Leaves of absence 
Return to duty station 
Rest stopover 
Navy member returning from Teheran, Iran, to Washington, D.C., on 
temporary duty, who departs from Teheran at 5:35 a.m. and completes 
7 hours of travel to Rome, Italy, on trip requiring at least 24 hours’ 
total travel if he is to continue on same plane or flight, may be allowed 
recredit of leave and paid per diem for period of rest stopover since 
officer’s action in utilizing stop for rest appears reasonable under 
circumstances _ ______- puts 
Official business requirement 
The Secretaries concerned may issue regulations authorizing the 
payment of travel and transportation expenses of civilian employees 
of the Department of Defense and military members who travel on 
temporary duty to receive non-Federally sponsored honor awards 
provided such awards are determined in each case to be reasonably 
related to the duties of the employee or member and the functions and 
activities of the agency to which the recipient is attached. Travel to 
receive awards in which such determination cannot clearly be made is 
not travel on public (official) business and no authority exists for such 
travel at Government expense 
Personal convenience 
Delay en route 
Air Force member who traveled on temporary duty using Aero Club 
aircraft which incurred mechanical difficulties may not be reimbursed 
for travel to and from San Francisco, his permanent duty station, while 
waiting for the aircraft to be repaired, since the trip was not a necessary 
expense pursuant to public business but an expense as a result of a 
personal choice. See M4406-3 of 1 JTR 
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TRAVEL EXPENSES—Continued 
Military personnel—Continued 
Release from active duty 
Rights 
A Regular Army commissioned officer discharged with readjustment 
pay in accordance with 10 U.S.C. 3814a may receive travel and transporta- 
tion allowances provided in 37 U.S.C. 404(c), 406(d) and 406(g) for 
members involuntarily released from active duty with readjustment 
pay, since the congressional intent was to treat such officers in the same 
manner as Reserve officers involuntarily released from active duty with 
readjustment pay 
Retirement 
To selected home 
Personal expense requirement 
Member, who on retirement traveled to his home of selection in Iran 
with wife on American flag commercial air carrier chartered by his new 
employer and who had $950 included in annual statement of earnings 
by employer as amount paid to third party for travel expenses, is not 
entitled to reimbursement of air travel expenses since that travel was 
not performed at personal expense as required by applicable regulations - - 
Temporary duty 
Hovercraft crossing of English Channel 
Although there is no authority in current regulations under which full 
fare (including that part attributable to transportation of the automo- 
bile) for Hovercraft crossing of the English Channel may be paid inci- 
dent to temporary duty travel of military personnel, it does not appear 
that payment of such full fare would be objectionable under appropriate 
regulations if travel by automobile, including transoceanic ferry service, 
is specifically authorized as advantageous to the Government since the 
transportation of the automobile may be considered as incident to 
authorized travel of the member in appropriate circumstances 
Miscellaneous expenses 
Ambulance services 
Employee, while on temporary duty, lost consciousness during a high- 
blood-pressure seizure. Ambulance expense for his transportation to 
hospital at temporary duty post is not reimbursable under Federal 
Travel Regulations 
Insurance premiums 
Trip insurance 
Operating vehicles in foreign countries 
We are not required to object to reimbursement of Government em- 
ployees for costs of “trip insurance” purchased while operating Govern- 
ment-owned or privately owned vehicles in foreign countries as “mis- 
cellaneous expense” covered by Federal Travel Regulations (FTR) 
(FPMR 101-7) para. 1-9.1d. However, we believe change in FTR 
specifically providing! for such reimbursement would be desirable be- 
cause present applicable FTR sections do not provide for payment for 
any kind of insurance on vehicles operated in foreign countries 
Government employee may be partially reimbursed for costs of insur- 
ance purchased on vehicle commercially leased on long-term basis to 
extent necessary for hire and operation of motor vehicles on German 
roads. Excess coverage not required by statute and regulation or by 
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TRAVEL EXPENSES—Continued 
Miscellanous expenses—Continued 
Insurance premiums—Continued 
Trip insurace—Continued 
Operating vehicles in foreign countries—Continued 
industrial custom to enable commercial) hire of vehicle and operation of 
vehicle on German roads is considered personal to employee and may not 
be certified for payment 
Official business 
Military personnel 
Requirement. (See TRAVEL EXPENSES, Military personnel, Official 
business requirement) 

Participation in private conventions, etc. 

Internal Revenue Service (IRS) proposa) that it pay expenses of 
employee attending meetings and accept reimbursement directly from 
eligible tax exempt organizations, crediting such reimbursement to its 
own appropriation, is not authorized by applicable statutes. Provisions 
of 5 U.S.C. 4111 permit employee only to accept payments from eligible 
organizations, which payments are to be deducted from amounts other- 
wise due from employing agency. Moreover, in absence of specific au- 
thority to accept voluntary contributions or travel reimbursements, 
IRS would be required to deposit such funds into miscellaneous receipts 
of the Treasury by 21 U.S.C. 484 (1970) 

Overseas 
Congressional committees. (See CONGRESS, Committees, Travel 
expenses, Overseas) 
Overseas employees 
Home leave 


Dependents 
Alternate locations 


When dependents of employee are not permitted to accompany him 
to post of duty outside continental U.S., or in Hawaii or Alaska, and 
are transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and em- 
ployee’s place of actual] residence at time of appointment or transfer to 
post of duty 

Renewal agreement travel 

Notwithstanding Federal Travel Regulations (FPMR 101-7) para. 
1-7.5, round-trip travel expenses of employee incident to vacation leave 
may be paid pursuant to FTR para. 2—-1.5h(2)(b) because leave pro- 
visions of former paragraph, dealing with interruptions of official travel, 
are inapplicable to overseas tour renewal agreement travel which is 
governed by latter section 
Permanent change of station 

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 
Personal 

Official business requirement. (See TRAVEL EXPENSES, Official 

business, Personal expenses) 
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TRAVEL EXPENSES—Continued 
Private parties 
Attendants for handicapped honor award recipients 
Travel to attend award ceremonies Page 

Where handicapped employee selected to be honored under Govt. 
Employees Incentive Awards Program is unable to travel unattended 
because of his particular handicap and would otherwise be unable to 
attend award ceremony, travel expenses for attendant to accompany 
him in traveling to and from award ceremony may be paid by employing 
agency as “‘necessary expense” for honorary recognition of that particu- 
lar employee under 5 U.S.C. 4503. 54 Comp. Gen. 1054, distinguished_- 

Family members of honor awards recipients 

Travel to attend award ceremonies 

There is no authority for the Secretaries concerned to issue regulations 
authorizing the payment of travel and transportation expenses of de- 
dependents of civilian employees or military members to accompany 
such employees or members who are receiving honor awards, nor is there 
authority for the payment of travel and transportation expenses of such 
dependents to receive awards themselves 

Foreign delegations 

Expenses incurred by international visitors and paid for by contract 
escort are not reimbursable on voucher form SF 1012 since each traveler 
is required to sign voucher to claim reimbursement for authorized travel 
expenses which he personally incurred in performance of his official travel. 
However, assuming that travel authorizations have been obtained, travel 
expenses may be claimed and paid on SF 1164 (‘Claim for Reimburse- 
ment for Expenditures on Official Business’) or SF 1034 (‘‘Public 
Voucher for Purchases and Services other than Personal’’) 

If multiple-person travel voucher would serve purpose of paying travel 
expenses incurred for foreign journalists touring U.S. under arrangements 
with U.S. Travel Service, Dept. of Commerce should seek approval by 
Administrator of GSA in accordance with para. 1-11.3a of Federal Travel 


Use of section 5, Administrative Expenses Act of 1946, authority 

Decision B—166506, July 15, 1975, holding payment by EPA of trans- 
portation and lodging expenses of State officials attending National Solid 
Waste Management Association Convention is prohibited by 31 U.S.C. 
551, unless otherwise authorized by statute, is affirmed. Provision of 
Administrative Expenses Act (5 U.S.C. 5703(c)), permitting payment of 
such expenses for persons serving Govt. without compensation does not 
provide necessary exception to 31 U.S.C. 551 since attendees at con- 
ference are not providing direct service to Govt. and are therefore not 
covered by 5 U.S.C. 5703(c) 
Reemployment after separation 

Liability for expenses 

Two agencies involved 

The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency to an employee 
separated by a reduction in force and reemployed within 1 year at another 
geographical location, as though the employee had been transferred in 
the interest of the Government without a break in service. However, the 
losing and gaining agency must agree as to which will be responsible for 
such costs 





INDEX DIGEST 


TRAVEL EXPENSES—Continued 

Return to official station on nonworkdays 

Cost v. increased efficiency and productivity 

Where agency after cost analysis determines that the costs of reim- 
bursing employees who are required to perform extended periods of 
temporary duty for expense of periodically traveling between the tem- 
porary duty point and official station for nonworkdays is outweighed by 
savings in terms of employee efficiency and productivity, and reduced 
costs of employment and retention of such employees, the cost of author- 
ized weekend return travel may be considered a necessary travel expense 
of the agency 
Special conveyance hire 

Advantage to Government determination 

Since rental cars and taxicabs are considered special conveyances 
under FTR, constructive cost of local travel by such modes may not be 
included as constructive cost of common carrier transportation under 
FTR para. 1—4.3 for purpose of determining maximum reimbursement 
when for personal reasons privately owned conveyance is used in lieu of 
common carrier transportation. However, to extent such local travel is 
authorized, constructive cost of common carrier transportation (bus or 
streetcar) for such travel may be included or use of privately owned con- 
veyance may be approved as being advantageous to Govt. and reim- 
bursement determined on this basis 

Insurance 

We are not required to object to reimbursement of Government em- 
ployees for costs of “trip insurance’”’ purchased while operating Govern- 
ment-owned or privately owned vehicles in foreign countries as ‘‘miscel- 
laneous expense”’ covered by Federal Travel Regulations (FTR) (FPMR 
101-7) para. 1-9.1d. However, we believe change in FTR specifically 
providing for such reimbursement would be desirable because present 
applicable FTR sections do not provide for payment for any kind of 
insurance on vehicles operated in foreign countries 

Government employee may be partially reimbursed for costs of in- 
surance purchased on vehicle commercially leased on long-term basis 
to extent necessary for hire and operation of motor vehicles on German 
roads. Excess coverage not required by statute and regulation or by 
industrial custom to enable commercial hire of vehicle and operation of 
vehicle on German roads is considered personal to employee and may not 
be certified for payment 
State officials attending conventions, conferences, etc. (See TRAVEL 

EXPENSES, Conventions, conferences, etc., Attendees, State officials) 
Temporary duty 

Ambulance services 

Employee, while on temporary duty, lost consciousness during a high- 
blood-pressure seizure. Ambulance expense for his transportation to 
hospital at temporary duty post is not reimbursable under Federal 
Travel Regulations 

To receive non-Federally sponsored honor awards 

The Secretaries concerned may issue regulations authorizing the 
payment of travel and transportation expenses of civilian employees of 
the Department of Defense and military members who travel on tem- 
porary duty to receive non-Federally sponsored honor awards provided 


227-170 O - 77 - 28 
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TRAVEL EXPENSES—Continued 
Temporary duty—Continued 

To receive non-Federally sponsored honor awards—Continued 
such awards are determined in each case to be reasonably related to 
the duties of the employee or member and the functions and activities 
of the agency to which the recipient is attached. Travel to receive awards 
in which such determination cannot clearly be made is not travel on 
public (official) business and no authority exists for such travel at 
Government expense 
Transfers . 

Relocation expenses. (See OFFICERS AND EMPLOYEES, Transfers, 

Relocation expenses) 

Separation and reappointment 

Liability for expenses 
Two agencies involved 

The relocation expenses prescribed under 5 U.S.C. 5724a(c) and 
5724(e) may be paid by the gaining or losing agency to an employee 
separated by a reduction in force and reemployed within 1 year at 
another geographical location, as though the employee had been trans- 
ferred in the interest of the Government without a break in service. 
However, the losing and gaining agency must agree as to which will 
be responsible for such costs 
Vacation leave 

Outside continental U.S. 

While on vacation leave, employee traveled from Victoria, British 
Columbia, to Prince Rupert, British Columbia, by foreign bottom 
carrier. Althout such travel was not authorized, reimbursement may be 
made if otherwise proper since route was reasonable and no American 
vessel was available for travel 

Renewal agreement travel 

Notwithstanding Federal Travel Regulations (FPMR 101-7) para. 
1-7.5, round-trip travel expenses of employee incident to vacation 
leave may be paid pursuant to FTR para. 2-1.5h(2)(b) because leave 
provisions of former paragraph, dealing with interruptions of official 
travel, are inapplicable to overseas tour renewal agreement travel which 
is governed by latter section 
Vehicles 

Use of privately owned 

Mileage. (See MILEAGE, Travel by privately owned automobile) 
Vouchers. (See VOUCHERS AND INVOICES, Travel) 
Weekend return travel. (See TRAVEL EXPENSES, Return to official 
station on nonworkdays) 
TREASURY DEPARTMENT 
Foreign currency checks exchanged for American dollars 

Requirements 

Section 492a of 31 U.S. Code and Treasury regulations issued pur- 
suant thereto permit exchange transactions of U.S. and foreign currency 
or instruments for certain categories of people for accommodation pur- 
poses or for official purposes. Employees of Vietnamese-American 
Association (VAA), a binational organization receiving United States 
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TREASURY DEPARTMENT—Con‘inued 

Foreign currency checks exchanged for American dollars—Continued 

Requirements—Continued 
Information Agency grants, received piaster checks from VAA. Em- 
ployees were evacuated from Vietnam to the United States before 
checks could be converted to American dollars. General Accounting 
Office agrees that Treasury acted in accordance with regulations in now 
refusing to convert checks to American dollars 
Secretary of Treasury 

Protection 

Holding in 54 Comp. Gen. 624 that funds appropriated to Secret 
Service are not available for protection of Secretary of Treasury because 
authorizing legislation, 18 U.S.C. 3056(a), does not include Secretary 
among those entitled to protection, is reaffirmed. Administrative 
transfer to Secret Service of function of protecting Secretary does not, 
without more, make Secret Service appropriations available for that 
purpose 
Secret Service agents 

Protection for Secretary of Treasury 

Reimbursable basis 

Since purpose of 54 Comp. Gen. 624, to stop then unauthorized use of 
Secret Service funds for protection of Secretary of Treasury, has been 
achieved, Dept. apparently acted in good faith, and Congress has 
acquiesced in use of fiscal year 1976 Secret Service appropriation for 
protection of Secretary, no useful purpose would be served by requiring 
reimbursement of Secret Service appropriation from appropriation for 
Office of Secretary of Treasury for period from decision in 54 Comp. 
Gen. 624 until fiscal year 1976_ _ -- lint tees bot tiie Je ee 


UNIONS 

Agreements 

Wage increases 

Wage board employees 

Wage survey at Interior installation, commenced in time to be 
effective Feb. 4, 1973, was not effected until May 7, 1973, because wage 
board rates were set by labor-management negotiated agreement and 
there was question of union representation. Wage adjustment may not 
be effective retroactively since the provisions in 5 U.S.C. 5344 regarding 
the effective date of wage board pay adjustments are not applicable to 
labor-management agreements and no tentative agreement as to the 
effective date of the wage adjustment was made prior to May 7, 1973_ 

Arbitrator’s award setting effective date for increase in wage rates at 
Yakima Project Office, Bureau of Reclamation, may be fully imple- 
mented where governing collective-bargaining agreement calls for 
arbitration of unresolved negotiation issues involving wage rates, and 
record is clear that impasse existed on date collective-bargaining agree- 
ment became effective, and that, on same date, it was clear that there 
would be substantial increase in wage rates. Agencies and unions may 
negotiate preliminary agreement setting effective date for wage increases 
before exact amount of increase is known; therefore, arbitrator may 
ORES Ce Bas ic is nt <td en ete es ae ee 
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UNIONS—Continued 

Agreements—Continued 

Wage increases—Continued 

Wage board employees—Continued 

U.S. Information Agency and union negotiate wage rates for Radio 
Technicians at Voice of America. Agency and union agreed to conduct 
wage survey and implement wage schedule, but action was delayed 
while agency sought approval from Civil Service Commission. Agency 
and union may agree in advance to effective date of new schedule before 
amount of increase is determined. Thus, new wage rate may be imple- 
mented retroactively to date agreed upon 
Federal service 

Arbitration services 

Effect on administrative determinations 

Collective-bargaining agreement provides that certain Internal 
Revenue Service career-ladder employees will be promoted effective the 
first pay period after 1 year in grade, but promotions of seven employees 
covered by agreement were erroneously delayed for periods up to several 
weeks. Since provision relating to effective dates of promotions becomes 
nondiscretionary agency requirement, if properly includable in bargaining 
agreement, General Accounting Office will not object to retroactive 
promotions based on administrative determination that employees 
would have been promoted as of revised effective dates but for failure 
to timely process promotions in accordance with the agreement- - - -- : 
Interested parties 

Bid protests 

Even if labor union is assumed to be an “‘interested party,’’ there is 
no indication that it submitted written comments during the course 
of protest proceedings. Therefore, its letter submitted after decision 
was rendered is not for consideration in connection with pending request 
for reconsideration of protest decision. Modified by 56 Comp. Gen. —— 
(B-185302, Jan. 26, 1977) 


UNITED STATES INFORMATION AGENCY 

Grant agreement with American-Vietnamese Association 

Payments 

Vietnam evacuees 

Under grant agreement between United States Information Agency 
(USIA) and VAA, a binational organization operating in Vietnam, 
United States was to make payments to VAA in four annual installments. 
VAA employees were evacuated from Vietnam before they could be 
paid (or in case of 16, before piaster checks issued by VAA could be 
exchanged for American dollars). USIA may not now pay employees 
who are in United States directly from its appropriation, except to 
extent of final unpaid grant installment 


VEHICLES 
Acquisition by purchase or transfer 
For use by grantees 
Acquisition by agencies of aircraft and passenger motor vehicles by 
purchase or transfer is prohibited by 31 U.S.C. 638a, unless specifically 
authorized by appropriation act or other law, and this prohibition 
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VEHICLES—Continued 

Acquisition by purchase or transfer—Continued 

For use by grantees—Continued 
applies to acquisition by transfer by Law Enforcement Assistance 
Admin. of aircraft or passenger motor vehicles for use by grantees in 
their regular law enforcement functions because agency obtains custody 
and accountability and exception would reduce congressional control 
over aircraft and vehicles: See 44 Comp. Gen. 117 
Government 

Liability insurance 

Foreign Government requirements 

General Services Administration (GSA) may provide by regulation 
for purchase of annual or trip insurance policies on Government vehicles 
regularly or intermittently driven into foreign countries where require- 
ments of law that insurance be carried or Jegal procedures which may 
result in extreme difficulties to Government employees when involved in 
an accident require such purchase. To the extent inconsistent, 39 Comp. 
Gen. 145, 19 id. 798, and similar cases are overruled 
Rental 

Credit card use 

Rental car agreement stating cost had been charged to personal credit 
card does evidence that employee incurred rental cost as a personal obli- 
gation and will be regarded as satisfying receipt requirements of FTR 
para. 1-11.3c(5) for purpose of reimbursing employee for cost of rental 
car. Credit card number need not be shown on invoice. From nature of 
transaction it must appear that Govt. could not be held liable for the 
expense in event of nonpayment of the obligation by employee 

Pursuant to court decisions holding that liability protection of Truth 
in Lending Act for unauthorized use of credit cards extends to all credit 
cards, whether used for business or consumer purposes, Government is 
also protected under Act. Equal Employment Opportunity Commission, 
B-180512, May 17, 1974, 74-1 CPD 264, is overruled 

Insurance 

We have no legal objection to deletion of restriction in FTR (FPMR 
101-7) para. 1-3.2c against reimbursement of Government employees 
for purchase of additional insurance available on vehicles rented for use 
in foreign countries if GSA determines this is in best interests of Govern- 
ment. FTR are statutory regulations, and question of whether or not 
reimbursement for costs of additional insurance on rental vehicles should 
be permitted, is within discretion of agency authorized to promulgate the 
particular regulations involved 

Government employee may be partially reimbursed for costs of in- 
surance purchased on vehicle commercially leased on long-term basis to 
extent necessary for hire and operation of motor vehicles on German 
roads. Excess coverage not required by statute and regulation or by 
industrial custom to enable commercial hire of vehicle and operation of 
vehicle on German roads is considered personal to employee and may 
not be certified for payment 
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VEHICLES—Continued 
Rental—Continued 
Long-term basis 
Temporary duty 
Germany 
The General Accounting Office will not object to reimbursement of 
Government employee for costs of vehicle leased by employee on long- 
term basis for period of temporary duty in Germany, in light of apparent 
official determination that long-term use of vehicles was necessary due 
to extensive travel required and that long-term lease of vehicles was 
more advantageous to Government than rental arrangement, cost and 
other factors considered 
VESSELS 
Cargo preference. (See TRANSPORTATION, Vessels, American, Cargo 
preference) 
Travel. (See TRANSPORTATION, Vessels, Foreign) 


VETERANS 
Compensation payments 
Retired pay 
Waiver 


A retired Regular commissioned officer who accepts Federal civilian 
employment, and who immediately executes a waiver of retired pay 
pursuant to 38 U.S.C. 3105 in order to receive veterans’ disability com- 
pensation, which award is administratively delayed but when granted 
by VA is made effective retroactively to date of waiver, has in effect 
reduced the legally authorized retired pay by the amount of the veterans’ 
compensation; therefore, retired pay payments received by the member 
during the retroactive period must be adjusted under the dual compensa- 
tion formula of 5 U.S.C. 5532 from the effective date of the waiver- --- 


VETERANS ADMINISTRATION 
Appropriations. (See APPROPRIATIONS, Veterans Administration) 
Employees 
Parking facilities. (See VETERANS ADMINISTRATION, Parking 
facilities, Employees, etc.) 
Parking facilities 

Employees, etc. 

Where GSA pursuant to 40 U.S.C. 490(j) charges VA for parking 
space for use of employees, and related services, VA appropriations are 
available to pay such charges subject to 90 percent limitation contained 
in VA annual appropriations 


VIETNAM 

Evacuation 

Foreign nationals 

Propriety of expenditures 

Seven funding limitation statutes prohibit use of appropriated funds 
for combat activity in Indochina. While legislative history of seven acts 
is not entirely clear respecting President’s rescue power, there are some 
specific statements that such power is not restricted, and the overall 
intent of seven acts was to curtail bombing and offensive military action 
in Southeast Asia. Therefore, President’s recent evacuation of Americans 
from Saigon did not conflict with such statutes 
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VIETNAM—Continued 
Evacuation—Continued 
Foreign nationals—Continued 
Propriety of expenditures—Cont'nued 
There is no significant support for constitutional presidential authority 
to rescue foreign nationals as such. However, in the case of Saigon 
evacuation, since decision to rescue foreign nationals was determined to 
be incidental to and necessary for rescue of Americans, General Account- 
ing Office cannot say expenditure of fund for such evacuation was 
improper 
Overtime claims by Defense Attache Office personnel in Saigon 
Retroactive approval 
Overtime performed by Defense Attache Office (DAO) personnel in 
Saigon during the period of Mar. 30, 1975, through Apr. 30, 1975, 
immediately prior to the evacuation of American personnel from South 
Vietnam, was approved by the Defense Attache on June 6, 1975, after 
the normal procedures for approval and payment of overtime had been 
modified. The compensation for overtime is mandatory where the work 
actually performed is ofticially ordered or approved 
The retroactive modification of a regulation requiring that overtime 
performed by DAO civilian personnel be specifically approved by DAO 
division chiefs or their designated representatives is permissible since 
the regulation modified was primarily designed to govern internal agency 
procedures rather than designed to benefit party by entitling him to 
either substantive benefit or procedural safeguard. Accordingly, if 
Major General Smith is authorized official to approve payment of over- 
time, his approval of June 6, 1975, is sufficient to allow payment of 
overtime as reported on time and attendance reports of DAO civilian 
DOORN ics oct Alkan aem< a a a Ni RN Oh Se a) WE a 
Undelivered checks issued to evacuees 
Incident to evacuation of U.S. personnel and local national employees 
from Vietnam, employees turning in Vietnamese piasters were given 
receipts on the bases of which Treasury checks were subsequently 
issued. Checks for payees still in Vietnam were placed in special deposit 
account pursuant to 31 U.S.C. 123-128 for benefit of payees and may 
not be paid out to relatives in U.S. who claim power of attorney to 
receive proceeds 
Vietnamese-American Association employees 
Salaries 
Appropriation availability 
Under grant agreement between United States Information Agency 
(USIA) and VAA, a binational organization operating in Vietnam, 
United States was to make payments to VAA in four annual installments. 
VAA employees were evacuated from Vietnam before they could be 
paid (or in case of 16, before piaster checks issued by VAA could be 
exchanged for American dollars). USIA may not now pay employees 
who are in United States directly from its appropriation, except to 
extent of final unpaid grant installment 
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VOUCHERS AND INVOICES 
Credit cards. (See CREDIT CARDS) 
Travel 
Expenses of international visitors 
Paid by contract escort 
Expenses incurred by international visitors and paid for by contract 
escort are not reimbursable on voucher form SF 1012 since each traveler 
2quired to sign voucher to claim reimbursement for authorized travel 
expenses which he personally incurred in performance of his official travel. 
However, assuming that travel authorizations have been obtained, travel 
expenses may be claimed and paid on SF 1164 (‘‘Claim for Reimburse- 
ment for Expenditures on Official Business’) or SF 1034 (‘Public 
Voucher for Purchases and Services other than Personal’’) 
Multiple-person travel expenses 
Use of authorized form 
Waived or modified 
If multiple-person travel voucher would serve purpose of paying 
travel expenses incurred for foreign journalists touring U.S. under 
arrangements with U.S. Trfivel Service, Dept. of Commerce should 
seek approval by Administrator of GSA in accordance with para. 
1-11.3a of Federal Travel Regs 


WAIVERS 
Debt collections. (See DEBT COLLECTIONS, Waiver) 
Law Enforcement Assistance Administration guidelines 
Efforts to obtain 
Costs involved 
Not recoverable 
Proposal preparation costs claim by offeror, whose award selection was 
not approved by LEAA because it came under LEAA organizational 
conflict of interest guideline imposed as limitation on grantee procure- 
ments, is denied since rejection of proposal was not arbitrary or capri- 
cious. Allocated overhead directly related to offeror’s efforts to obtain 
waiver of LEAA guideline is not recoverable in any case__-___-_------ 
Military retired pay 
Survivor Benefit Plan. (See DEBT COLLECTIONS, Waiver, Military 
personnel) 
Regulations. (See REGULATIONS, Waivers) 


WATER 
Sale 
Excess or surplus 
Va hospital which has water filtration plant currently running at half 
its rated capacity may sell water to town of Perryville, Maryland recrea- 
tional park, if VA administratively determines plant in ordinary course 
of business produces excess water and sale is in Govt.’s interest - - ~~ --- 


WHITE HOUSE 
Executive Protective Service 
Compensation 
Increases 
Under sec. 501 of D.C. Police and Firemen’s Salary Act of 1958, as 
amended, officers and members of U.S. Park Police and Executive 
Protective Service (formerly White House Police) are entitled to same 
rates of compensation as those granted under that Act of Metropolitan 


911 


688 
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WHITE HOUSE—Cont'nued 
Executive Protective Service—Continued 
Compensation—Continued 
Increases—Continued 
Police Force of D.C. By virtue of sec. 501, enactment of legislation by 
Council of D.C. increasing salaries of Metropolitan Police under 1958 
Act will have effect of granting like increases to U.S. Park Police and 
Executive Protective Service until Congress otherwise provides 
Police. (See WHITE HOUSE, Executive Protective Service) 


WOMEN 
Discrimination. (See NONDISCRIMINATION, Sex discrimination 
elimination) 
Married 
Use of maiden name on payrolls. (See NAMES, Married women, Use of 
maiden names, Payrolls) 


WORDS AND PHRASES 
Acclimatization rest 

Granting of administrative leave to employee for acclimatization rest 
after he completed a full day of duty and traveled over 7 hours by air on 
return from Guam after crossing international date line is proper 
exercise of administrative authority. This is so since the CSC has not 
issued general regulations covering the granting of administrative leave 
and, therefore, each agency, under general guidance of decisions of 
Comptroller General, which are discussed in applicable FPM Supple- 
ment, has responsibility for determining situations in which excusing 
employees from work without charge to leave is appropriate 
Aero Club-owned aircraft 

Government conveyance 

The use of Aero Club-owned or Government-loaned aircraft is con- 
sidered a Government conveyance when used as a mode of official travel 
but under current regulations such use will not take precedence over 
normal Government conveyance irrespective of whether use of the air- 
craft may be considered advantageous to the Government. See M4406-3 
and M4405-2 of 1 JTR 
Alaska State Ferry System (Alaska Marine Highway) 

Incident to permanent change of station Coast Guard member’s 
privately owned vehicle was transported via Alaska State Ferry System 
from Juneau, Alaska, to Seattle, Washington. Member is entitled to such 
transportation at Govt. expense since “privately owned American 
shipping services,” as used in 10 U.S.C. 2634 authorizing transportation 
at Govt. expense of a privately owned motor vehicle of member of armed 
force ordered to make permanent change of station, includes State-owned 
vessels 
Alternate location 

When dependents of employee are not permitted to accompany him 
to post of duty outside continental U.S., or in Hawaii or Alaska, and are 
transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and employee’s 
place of actual residence at time of appointment or transfer to post of 
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WORDS AND PHRASES—Continued 
Auction technique 

If information in initial proposal(s) is improperly disclosed, giving one 
or more offerors competitive advantage, it is desirable to make award on 
basis of initial proposals, if possible, because conduct of negotiations 
and submission of best and final offers may constitute use of prohibited 
auction technique 
Bona fide mistake 

In mistake in bid cases involving errors of omission, bidder’s sworn 
affidavit outlining nature of error, its approximate magnitude and 
manner in which error occurred can constitute substantial evidence 
thereof. This fact does not, however, detract from agency’s obligation to 
weigh all evidence so as to determine that bona fide mistake was com- 
mitted 
Breakout 

Agency’s refusal to break out key component of improved sonar sys- 
tem for separate procurement is justified in view of agency’s judgment 
that such breakout would involve unacceptable technical (due in part to 
increased concurrency of development and production efforts) and de- 
livery risks as well as increased costs 
‘*Commercial item’’ 

Use of indefinite delivery type of contract to procure advertising 
services is not improper since applicable regulations provide only that 
agencies may use basic ordering agreement for obtaining advertising serv- 
ices but do not preclude use of other contractual vehicles and since ad- 
vertising services are a “‘commercial item.’ __._.-..----------------- 
Counterpart funds 

In absence of specific authorization in an appropriation act, 22 U.S.C.A. 
1754(b) is the sole authority making counterpart funds (foreign cur- 
rencies) available to members and employees of Congressional commit- 
tees in connection with overseas travel. Under this provision, such 
funds are available only to specific committees, not including the Hou3e 
Select Committee on Aging, and to committees performing functions 
under 2 U.S.C.A. 190(d), which refers to standing committees but not 
select committees. Accordingly, members and employees of the House 
Select Committee on Aging are not authorized to use counterpart funds -- 
Di minimus 

Cases discussing withdrawal of bid due to mistake do not speak to 
materiality of mistake made but rather to whether mistake was honest 
one. Thus, where magnitude of mistake is not de minimis (between 1.6 


percent and 3.2 percent of $11.8 million bid), withdrawal may be per- 
mitted 


‘*Estimated cost’’ 

Provision in cost-type indefinite quantity contract specifying that 
fee to be paid on each delivery order will be based on “‘costs being paid”’ 
does not render contract contrary to statutory prohibition against 
cost-plus-percentage-of-cost contracts since contract itself does not 
confer entitlement to payment and fee for actual delivery order is being 
based on “estimated cost’’ of each order 
Executive Protective Service (formerly White House Police) 

Under sec. 501 of D.C. Police and Firemen’s Salary Act of 1958, as 
amended, officers and members of U.S. Park Police and Executive 





INDEX DIGEST 1839 


WORDS AND PHRASES—Continued 
Executive Protective Service (formerly Wh te House Police)—Continued Page 
Protective Service (formerly White House Police) are entitled to same 
rates of compensation as those granted under that Act to Metropolitan 
Police Force of D.C. By virtue of sec. 501, enactment of legislation by 
Council of D.C. increasing salaries of Metropolitan Police under 1958 
Act will have effect of granting like increases to U.S. Park Police and 


Executive Protective Service until Congress otherwise provides 
Financing Institution 

Govt. contractor’s grant of security interest in accounts receivable to 
holding company alleged to be intermediary for bank’s financing of 
contractor is not valid assignment under 31 U.S.C. 203, even if properly 
filed with Govt., since Govt. contract proceeds may be assigned only to 
financing institutions and holding company does not qualify as proper 


FLASH (Float On/Float Off Feeder LASH Vessel) 

LASH (Lighter Aboard Ship) services to be performed partly with 
privately owned United States-flag commercial vessels and partly with a 
foreign-flag FLASH system to deliver certain Government-sponsored 
cargoes to port of Chittagong in Bangladesh contravenes the 1954 Cargo 
Preference Act because direct service to Chittagong is available by U.S.- 
flag breakbulk vessels and because special circumstances (here, geo- 
graphic configuration of port precluding use of normal LASH unloading 
operations) cannot be used to circumvent the cargo preference laws_-_- _- 
Government-loaned aircraft 

Government conveyance 

The use of Aero Club-owned or Government-loaned aircraft is con- 
sidered a Government conveyance when used as a mode of official travel 
but under current regulations such use will not take precedence over 
normal Government conveyance irrespective of whether use of the 
aircraft may be considered advantageous to the Government. See 
M4406-3 and M4405-2 of 1 JTR 
Hovercraft 

Member who is authorized travel by privately owned vehicle (POV) 
as advantageous to the Government incident to temporary duty at 
various places in Switzerland and Germany away from his permanent 
duty station in London, England, is not entitled to reimbursement of 
full fare including charge for transportation of an automobile by Hover- 
craft from Dover to Calais and return; however, he may be reimbursed 
an amount reasonably representing that part of the fare attributable to 
personal travel. 49 Comp. Gen. 416, modified 
Interested party 

In determining whether protester satisfies ‘interested party’ r quire- 
ment of GAO Bid Protest Procedures, consideration is given to nature 
of issues raised by protest and direct or indirect benefit or relief sought 
by protester. Accordingly, division of low bidder company whose bid 
was rejected, which would have corporate responsibility to perform if 
awarded contract, is ‘interested party’? and may pursue formal protest _ 
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Interim financing loan 

Transferred employee who obtains “interim financing loan’’ to be 
used as down payment on residence at new duty station, because resi- 
dence at old duty station has not yet been sold, may not be reimbursed 
for any expenses relating to “interim financing loan.” Prohibition in 
5 U.S.C. 5724a, FTR and JTR, against reimbursement of any losses 
on sale of residence due to market conditions is sufficiently broad to 
preclude reimbursement here, since need for “interim financing loan’”’ 
arises because Of market conditions... .. . . son as npn da wnesnnencaue 
Key component breakout 

Agency’s refusal to breakout key component of improved sonar sys- 
tem for separate procurement is justified in view of agency’s judgment 
that such breakout would involve unacceptable technical (due in part 
to increased concurrency of development and production efforts) and 
delivery risks as well as increased costs 
LASH (Lighter Aboard Ship) 

LASH (Lighter Aboard Ship) services to be performed partly with 
privately owned United States-flag commercial vessels and partly with 
a foreign-flag FLASH system to deliver certain Government-sponsored 
cargoes to port of Chittagong in Bangladesh contravenes the 1954 Cargo 
Preference Act because direct service to Chittagong is available by U.S.- 
flag breakbulk vessels and because special circumstances (here, geo- 
graphic configuration of port precluding use of normal LASH unloading 
operations) cannot be used to circumvent the cargo preference laws-___-_ 
Leasebacks 

While GSA proposed leaseback arrangements tentatively are approved, 
GAO recommends that GSA should continue to seek adequate ADP 
Fund capitalization to finance ADPE purchases. Furthermore, each 
proposed leaseback should be approved by GSA (no blanket delegation 
to agencies) and lease or purchase determinations should be made and 
documented before leasebacks are used 
Legal process 

State of Washington sought to garnish pay of Air Force civilian 
employee to collect child support under authority of sec. 459 of P.L. 
93-647 by means of administrative garnishment order served on Air 
Force Finance Officer. Air Force refused to effect garnishment on ground 
that administrative order was not “legal process” within meaning of 
statute. In light of purpose of statute and lack of any limiting language, 
we believe “legal process” is sufficiently broad to permit garnishment by 
administrative order under Washington procedure. GAO would not 
object to Air Force payments under State administrative order 
Leveling 

Series of specification changes and requests for new best and final 
offers did not cause technical “leveling’’ of proposals, which refers to 
unfair practice of helping offeror bring unacceptable proposal up to level 
of other adequate proposals through successive rounds of negotiations, 
since only two proposals under consideration were both regarded as 
acceptable throughout testing and evaluation period and proposal which 
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Leveling—Continued 
protester regards as having been brought up to level of its proposal was 
regarded by agency as superior proposal 
Mathematically unbalanced bids 

As general rule, mathematically unbalanced bid—bid based on en- 
hanced prices for some work and nominal prices for other work—may be 
accepted if agency, upon examination, believes IFB’s estimate of work 
requirements is reasonably accurate representation of actual anticipated 
needs. But where examination discloses that estimate is not reasonably 
accurate, proper course of action is to cancel IFB and resolicit, based 
upon revised estimate. B—161208, Aug. 8, 1967, modified 
Mayaguez crew 

Use of funds to make punitive bombing strikes, 7.e., those unrelated 
to protection of Mayaguez crew being rescued or forces protecting crew 
would appear to be in contravention of seven funding limitation statutes. 
However, Executive kranch testimony indicates that bombing strikes 
were related to the rescue operation 
Mayaguez rescue 

Section 3 of War Powers Resolution requires the President to consult 
with Congress before and during introduction of U.S. Armed Forces into 
hostilities or situations clearly indicating imminent hostilities. Legisla- 
tive history of section 3 is clear that requirement is not satisfied by token 
statement of actions intended to be taken. While evidence in hearings 
subsequent to Mayaguez rescue suggests President merely informed 
Congress of decisions already made, requirements of section 3 are not 
sufficiently definitive to establish violation in present circumstances-____ 
Prima facie case in support of error 

Where bidder seeks to withdraw its bid based upon alleged error and 
furnishes evidence to make prima facie case in support of error, i.e., 
substantially establishes error, for Govt. to make award it must virtually 
show that no error was made or that claim of error was not made in 
good faith. Therefore, upon ultimate determination that bona fide error 
was committed, withdrawal is permissible 
Realism of proposed costs 

Agency’s cost evaluation of proposals is not subject to objection where 
agency’s determination of realism of proposed costs is supported by 
reasonable basis, even though agency essentially relies on information 
contained in proposals rather than seeking independent verification of 
each item of proposed costs, since extent to which proposed costs will 
be examined is matter for agency 
Renewal agreement travel 

When dependents of employee are not permitted to accompany him 
to post of duty outside continental U.S., or in Hawaii or Alaska, and 
are transported to alternate location under authority of 5 U.S.C. 5725, 
employee is entitled to transportation expenses for those dependents 
incident to own entitlement to renewal agreement travel under 5 U.S.C. 
5728(a) based on cost of travel between alternate location and employee’s 
place of actual residence at time of appointment or transfer to post of 
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Source selection 

Source selection authority’s conclusion that protester’s lower target 
and ceiling prices for fixed price incentive contract offered little in way 
of advantages to Government and were not sufficiently significant to 
overcome selected firm’s superiority in technical and operations area 
is supported by record and is consistent with evaluation criteria which 
gave more weight to technical and operations area. Protester’s contention 
that negotiations were not conducted in compliance with 10 U.S.C. 
2304(g) is denied 
Technical leveling 

Series of specification changes and requests for new best and final 
offers did not cause technical “leveling’’ of proposals, which refers to 
unfair practice of helping offeror bring unacceptable proposal up to 
level of other adequate proposals through successive rounds of negotia- 
tions, since only two proposals under consideration were both regarded 
as acceptable throughout testing and evaluation period and proposal 
which protester regards as having been brought up to level of its proposal 
was regarded by agency as superior proposal 
Term appointment 

Employee who was separated by RIF by NASA and employed after 
break in service of less than 1 month by term appointment with HEW, 
may be reimbursed expenses of selling house at NASA duty station 
since term appointment with HEW was “nontemporary appointment”’ 
and eligibility for relocation expenses arose under that section incident 
to RIF by NASA and employment by HEW 
Transoceanic ferry service 

Although there is no authority in current regulations under which full 
fare (including that part attributable to transportation of the automobile) 
for Hovercraft crossing of the English Channel may be paid incident 
to temporary duty travel of military personnel, it does not appear that 
payment of such full fare would be objectionable under appropriate 
regulations if travel by automobile, including transoceanic ferry service, 
is specifically authorized as advantageous to the Government since the 
transportation of the automobile may be considered as incident to 
authorized travel of the member in appropriate circumstances 
Trip insurance 

We are not required to object to reimbursement of Government em- 
ployees for costs of ‘trip insurance” purchased while operating Govern- 
ment-owned or privately owned vehicles in foreign countries as ‘‘miscel- 
laneous expense’”’ covered by Federal Travel Regulations (FTR) (FPMR 
101-7) para. 1-9.1d. However, we believe change in FTR specifically pro- 
viding for such reimbursement would be desirable because present 
applicable FTR sections do not provide for payment for any kind of 
insurance on vehicles operated in foreign countries 
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Twenty-five mile point 

Agency may issue regulations limiting the mileage allowable to an 
employee traveling to and from his residence where his residence is out- 
side the limits of his headquarters to the distance between the origin 
or destination of his trip and a point not exceeding 25 miles from the 
corporate limits of his official duty station measured in the direction of 
his residence (25-mile point). However, where employee maintains 
residence at headquarters from which he commutes daily to work and 
another residence 103 miles away which he visits on weekends, when 
traveling from airport after official trip, he is entitled to mileage from 
airport to residence at headquarters 
Unbalanced bids 

As general rule, mathematically unbalanced bid—bid based on 
enhanced prices for some work and nominal prices for other work—may 
be accepted if agency, upon examination, believes IFB’s estimate of 
work requirements is reasonably accurate representation of actual 
anticipated needs. But where examination discloses that estimate is not 
reasonably accurate, proper course of action is to cancel IFB and re- 
solicit, based upon revised estimate. B—161208, Aug. 8, 1967, modified __ 
White House Police (changed to Executive Protective Service) 

Under sec. 501 of D.C. Police and Firemen’s Salary Act of 1958, as 
amended, officers and members of U.S. Park Police and Executive 
Protective Service (formerly White House Police) are entitled to same 
rates of compensation as those granted under that Act to Metropolitan 
Police Force of D.C. By virtue of sec. 501, enactment of legislation by 
Council of D.C. increasing salaries of Metropolitan Police under 1958 
Act will have effect of granting like increases to U.S. Park Police and 
Executive Protective Service until Congress otherwise provides___-__ -- 
‘‘Win’’ Program 

Protests against award of contracts because possible competitive 
advantages may accrue to competitors availing themselves of ““WIN” 
program (providing for limited wage rate reimbursement and tax 
benefits for hiring and training of welfare recipients) are denied since 
matter is conjectural and any competitive advantages would not result 
from preferential or unfair treatment by Govt. While possible ramifi- 
cation of WIN program might be inconsistent with one purpose of 
Service Contract Act of 1965, program is not contrary to any provision 
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